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P-R-O-C-E-E-D-I-N-G-S1

MR. MOY:  My preference, Mr. Chairman, because this2

application has an ASL interpreter, I would prefer that as3

soon as Mr. Gallagher arrives that we pick up with that4

application.  Because the ASL interpreter is only here for5

this morning.6

CHAIRPERSON HILL:  Okay.  Sure, that's fine.  We're7

not allowed to talk to people out in the audience, so you'd8

have to go to talk to the Secretary.  So if you want to go9

talk to the Secretary, that's great.10

MR. MOY:  All right.  Thank you, Mr. Chairman.  So11

next up on the docket is Application Number 20172 of Sunvest12

LLC.  And this application is captioned and advertised for13

special exception under Subtitle U, Section 320.2, to14

construct a third-story addition and two-story rear addition15

to the existing semi-detached principle dwelling unit and to16

convert it into a three-unit apartment house, RF-1 zone. 17

This is at premises 4315 New Hampshire Avenue NW, Square18

3244, Lot 34.19

CHAIRPERSON HILL:  Okay.  Let's go ahead and begin.20

Welcome, if you could please introduce yourselves from my21

right to left.22

MS. VARZI:  Kim Varzi, ANC 4-C07, and I believe you23

might have questions.24

CHAIRPERSON HILL:  Okay, great.  Could you spell25
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your last name for me, Commissioner?1

MS. VARZI:  V-A-R-Z-I.2

CHAIRPERSON HILL:  Okay, great.  Well, welcome,3

Commissioner.4

MR. SULLIVAN:  Marty Sullivan on behalf of the5

Applicant.6

MS. DONG:  June Dong, I'm the architect of the7

project.8

CHAIRPERSON HILL:  Could you spell your last name9

for me?10

MS. DONG:  D-O-N-G.11

CHAIRPERSON HILL:  Thank you.  Okay, Mr. Sullivan,12

I guess you're going to present to us?13

MR. SULLIVAN:  Yes.14

CHAIRPERSON HILL:  Okay.  If you want to go ahead15

and walk us through what your client is trying to achieve and16

how you believe your client is meeting the standard for us17

to grant the relief requested.  I'm going to put 15 minutes18

on the clock just so I know where we are.  And you can begin19

whenever you like.20

MR. SULLIVAN:  Trying to connect the, this was on,21

and now it's not on.  So I'm trying to connect the ---22

CHAIRPERSON HILL:  I don't know if IT can come out,23

if it's an issue maybe that you need some help with.24

MR. SULLIVAN:  Thank you.25
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CHAIRPERSON HILL:  All right, Mr. Sullivan,1

whenever you like.2

MR. SULLIVAN:  Thank you, Mr. Chair, and members of3

the Board.  This is an application for special exception for4

a conversion and for a waiver of the ten-foot rule for 43155

New Hampshire Avenue, NW.6

A couple of key points on this, I think, to talk7

about before we go into the presentation is that we8

originally had opposition from the ANC, and we amended the9

plans, and went back to the ANC, and managed to secure their10

support for this.11

And also, so we went from 20 feet in the original12

application down to a 15-foot addition.  And that's just two13

stories.  So the third story is set back all the way.  And14

the third story is also set back in the front and the side15

from the existing mansard to protect those elements.  So it's16

a very small third-story addition and just 15 feet.17

And in working with the ANC, the ANC Commissioner18

was working closely with the neighbor to the north.  And that19

was a key element of securing their support as well.20

Here's a photo of the existing front and rear of21

the property.  It's a currently approved two-story, semi-22

detached single family right now, as mentioned, proposing to23

construct that small third-story addition with the 15-foot24

addition, proposing also to convert to three units, so25
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requesting that special exception approval with the waiver.1

I'll turn it over to the architect now to quickly2

go through the plans.3

MS. DONG:  This is the site plan.  We can see the4

lower addition is only two-story, 15 feet.  And this is the5

front elevation.  The third-floor addition is set back from6

the side.  And this is the side elevation.  The third-floor7

addition is also set back from the front.  And this is the8

rear addition elevation.  And this is the perspective.9

MR. SULLIVAN:  And we also have shadow studies10

submitted  that show not a substantial impact on neighboring11

light, and air, or privacy.  And we can go into detail on12

those if the Board would like.13

Special exception requirements are met.  Property14

is located in the RF1 Zone.  The addition will be in harmony15

with the purpose and intent of the zoning regulations and16

zoning maps and will not tend to affect adversely the use of17

neighboring property.18

We meet the specific requirements of the special19

exception.  We're within 35 feet in height.  IZ doesn't20

apply, because it's three units.  We're increasing from one21

to three.  There is an existing residential structure and,22

of course, asking waiver from the ten-foot rule to go to 1523

feet24

The addition does not block, will not block roof25
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structures.  The addition or the penthouse, there is no1

penthouse, will not block or impede the function of a chimney2

or other external vent on the adjacent properties.  And we3

are not asking for any relief from rooftop architectural4

elements, because we're set back from both sides with the5

mansards.6

Light and air available to neighboring properties7

is not unduly affected, as well as privacy and use enjoyment8

also not unduly compromised and, as viewed, because of the9

setbacks, primarily, as viewed from the street, alley, or10

other public way, will not substantially visually intrude11

upon the character, scale, and pattern of houses along the12

subject street.13

So if there's any questions?14

CHAIRPERSON HILL:  Okay, great.  Does the Board15

have any questions for the Applicant?  Sure, go ahead.16

COMMISSIONER MAY:  Just a couple questions.  So you17

said that the ANC was working with the neighbor to the north. 18

I assume that's the one that's most impacted by the shadows. 19

Is that right?20

MR. SULLIVAN:  Correct.21

COMMISSIONER MAY:  Okay.  And then so what does22

that mean, worked with?  Or will we hear from the ANC?  Well,23

if you're going to answer the question, then I'll just put24

it off so you can answer it after you've done your testimony.25
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CHAIRPERSON HILL:  Okay, anybody ---1

(Simultaneous speaking.)2

MR. SULLIVAN:  So I can tell you what I know.  We3

worked with Ms. Coates, the SMD --4

COMMISSIONER MAY:  Okay.5

MR. SULLIVAN:  -- and communicated, effectively6

communicated with the neighbor through her.  At one point7

also the neighbor hired counsel.  And we met with her8

counsel.  But then he seemed to take a back seat to Ms.9

Coates interaction.  And we asked if the neighbor would10

submit a letter of support.  But we said it's not contingent11

on us doing the reduction.  So we just did the reduction and12

left it up to her.13

COMMISSIONER MAY:  Okay.  And then, I mean, is it14

your impression that that neighbor is satisfied with the15

reduction from  20 to 15?16

MR. SULLIVAN:  Yes, it is my impression.  That was17

specifically communicated to me from the single-member18

District Commissioner and from another neighbor, actually,19

who I was emailing.  And there were some other neighbors who20

had comments.  And then they commented to me that they were21

first and foremost supporting Ms. Jerome, the neighbor to the22

north, and that they were pleased with the accommodation to23

her.24

COMMISSIONER MAY:  Okay, thanks.  Then for the25
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architect, I have a question about the treatment.  Can you1

bring back the front elevation?  I don't know what page it2

was but, okay, there we go.3

So it looks like the third-floor addition is clad4

on the front with shingles, presumably similar to what's5

there.  I guess what's there is probably slate.6

MS. DONG:  Yes.  We keep the existing roof7

elements.8

COMMISSIONER MAY:  Right, but the addition.9

MS. DONG:  Yes.  Addition is set back from the10

roof.11

COMMISSIONER MAY:  Right, and what is the cladding12

on the addition?13

MS. DONG:  Right now, we're thinking about like a,14

it's a siding, but it looks like roof shingle.15

COMMISSIONER MAY:  Roof shingle.16

MS. DONG:  Roof shingle, yes.17

COMMISSIONER MAY:  Okay.  And so now let's go to18

the side elevation.  So why is it different there?  You're19

showing regular board siding there.20

MS. DONG:  For the third-floor elevation?21

COMMISSIONER MAY:  Yes.  Was it intended to be the22

same as the front, or is the front intended to be the same23

as this?24

MS. DONG:  Well, we can make the side elevation25
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same as the front.  We can use shingle.1

COMMISSIONER MAY:  I mean, it's up to you which one2

to do.  I just think it should --3

MS. DONG:  They should be consistent.4

COMMISSIONER MAY: -- one or the other.  Right.5

MS. DONG:  Yes, it will be same as the front6

elevation.7

COMMISSIONER MAY:  Okay.  I don't know if that's8

something that's going to get, that has to be corrected9

before DCRA would approve it.  But that may be a wrinkle. 10

We may need to put a note onto a drawing and put it into the11

record, or something like that, in order to make sure you12

don't have any problems.  All right.  That was it for my13

question.14

CHAIRPERSON HILL:  Mr. Sullivan, just really quick,15

these are for sale units?16

MR. SULLIVAN:  Yes.17

CHAIRPERSON HILL:  Okay.  All right.  Commissioner,18

so you came down here.  You have an opportunity to testify. 19

Is there anything you'd like to add to the, is there any20

testimony you'd like to give?  You can just speak in the21

microphone.22

MS. VARZI:  No, I don't have any testimony.23

CHAIRPERSON HILL:  Okay.  I do have a couple of24

questions for you.  So we'll see if they have any questions. 25
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Does the Board have any questions for the Commissioner?1

COMMISSIONER MAY:  Do you have knowledge of the2

discussions with the neighbor to the north?3

MS. VARZI:  I do.  Because, actually, speaking with4

the community members is actually one of my biggest questions5

when asking other Commissioners.  And I know that there was6

dialogue.  And the community member came to the first ANC7

meeting that we held where they presented.  And there were8

discussions at that meeting.  And I know that Commissioner9

Coates then had discussions with the neighbors on that block.10

COMMISSIONER MAY:  Okay.  But you, I mean, can you11

confirm yourself that the neighbor to the north is satisfied?12

MS. VARZI:  Yes.  Because I specifically asked13

Commissioner Coates that question.14

COMMISSIONER MAY:  Okay.  That's helpful.15

CHAIRPERSON HILL:  Okay.  I've got a couple of16

questions.  First, I guess, so you guys were, your ANC was17

opposed to it when it was 20 feet back and, I guess, maybe18

they did something with the third floor that was kind of19

closer to the roof.  Is that correct?  Or maybe, Mr.20

Sullivan, did you not present that design to the ANC?21

MR. SULLIVAN:  We presented this, the change22

effectively was the five feet.23

CHAIRPERSON HILL:  Right.  So you did present ---24

MR. SULLIVAN:  So everything else was the same.25

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com



13

CHAIRPERSON HILL:  I'm saying you did present the1

20 feet back?2

MR. SULLIVAN:  Yes, we did.3

CHAIRPERSON HILL:  Okay.  And the ANC was opposed4

to that?5

MS. VARZI:  I think that during our first meeting,6

because community members came forth, there was discussion7

over the rule --8

CHAIRPERSON HILL:  So you didn't take a vote on ---9

MS. VARZI:  No, we did not ---10

CHAIRPERSON HILL:  -- the 20 feet.11

MS. VARZI:  -- the first time.  The second time12

after community members had been discussing, by then it had13

been pushed back.14

CHAIRPERSON HILL:  Okay.  And then as far as the15

setback goes, that was also something that happened on the16

third floor.  That was also something that came out though17

discussions?18

MR. SULLIVAN:  No, that was originally ---19

CHAIRPERSON HILL:  Always the plan?20

MR. SULLIVAN:  -- proposed that way.  Yes.21

CHAIRPERSON HILL:  Okay.  So you didn't have to get22

the special exception for the setback.23

MR. SULLIVAN:  Well, just the third floor was set24

back.  So it was a two-story, 20-foot addition that went to25
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a two-story, 15-foot addition.1

CHAIRPERSON HILL:  Okay.  I'm just trying to2

understand,  Commissioner, what your ANC kind of, you know,3

is somewhat approving or what they think of.  I mean, have4

you been there for awhile and seen similar projects like5

this?6

MS. VARZI:  I mean, we've seen some projects, but7

I think this important part is getting community involvement. 8

And so I believe that, because of the structures next to them9

on the circle, on Grant Circle, there was difference in terms10

of exceptions and what could be done.  Because they kind of11

matched what's already been done on Grant Circle.12

CHAIRPERSON HILL:  Okay.  And then the other thing,13

I guess, is we did look at a variety of conditions that you14

guys have put forward.  And I think that, have you been a15

Commissioner for a little while there?16

MS. VARZI:  One year now.17

CHAIRPERSON HILL:  Okay, a year.  So I don't18

remember when you all came before us in terms of some of your19

conditions.  I mean, a lot of the conditions that you all20

give us are actually things that are out of our purview.  And21

so, you know, you might have heard that before.  I don't22

know.23

And so, basically, most of the conditions, I mean, 24

probably all the conditions, as far as I can tell, and I'll25
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see what my Board members have to say are really things that1

are just kind of outside of our purview.  And it's more like2

a memorandum of understanding, to a certain extent, in terms3

of what the developer is able and willing to do with regard4

to the ANC.5

So basically, what I'm saying, you guys seem to6

have come to an agreement on your own.  And you're7

comfortable with that.  And that's not contingent about, if8

the Board does not adopt your conditions, do you know if that9

means that the ANC is still in favor of the application?10

MS. VARZI:  I think it depends case by case.  And11

I know that you guys do have questions, and that's why I'm12

here.  Because there are three of our cases that are here13

that have letters of support.14

And I did watch the video between you and15

Commissioner Matties when discussing our request for funds16

for the  Affordable Housing Fund.  So I understand, I think,17

that for us, we try to meet these conditions and work through18

certain conditions.  Some of them are on our, the ANC created19

a housing development guideline when working with developers20

in the neighborhood.  And it's based on other projects that21

have taken place as well as --22

CHAIRPERSON HILL:  Hang on a second.  And I'm not23

trying to interrupt.  So basically, what I'm trying to say24

is we won't be able to adopt a lot of your conditions.  And25
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so therefore they won't be conditions.  So it'll just be an1

agreement, basically between, which, I mean, we were2

comfortable with the last time, you know, in terms of, like3

-- So I'm just being clear that the ANC is still in support4

even if these conditions are not necessarily adopted by us5

as formal conditions.  Because they might not be conditions6

that we could actually enforce.7

MS. VARZI:  Right.  And I guess for us, then we8

would probably change our case as to whether or not we'd9

support.  But again, it would be case by case.10

CHAIRPERSON HILL:  Right.  And now --11

MS. VARZI:  But that's why there's, I think that12

that's why we try to spend as much time as possible between13

the developer and the community member.14

CHAIRPERSON HILL:  That's okay.  I understand.  And15

so I guess, let me see, what was it?  So the, well, first of16

all, there was nothing in the record that says that you're17

here representing your ANC.  You are here representing your18

ANC, correct?19

MS. VARZI:  Yes.20

CHAIRPERSON HILL:  Okay.  No, I just needed to hear21

that for the record.22

MS. VARZI:  I'm here representing.23

CHAIRPERSON HILL:  So I guess what I'm trying to,24

and I'll let you think about this for a second, because it25
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is important, right.1

MS. VARZI:  Yes.2

CHAIRPERSON HILL:  As I go there with the Office of3

Planning, the last time you guys were here and we weren't4

able to adopt all of your conditions, because they're not5

conditions that are in our purview, so basically again you,6

the ANC, and the person who's developing the project, you7

guys came to an agreement.  And we believe that the8

developer, whoever it was that was going to do that, is going9

to honor that agreement, right --10

MS. VARZI:  Yes.11

CHAIRPERSON HILL:  -- whether or not we could or12

could not adopt those as conditions.  And therefore, the ANC13

continued to support the project, okay.14

So it is a big difference, in terms of what you're15

saying, if you were to now say you're not supporting the16

project if we can't put those conditions forward as actual17

conditions, because they're outside of our purview.  We18

wouldn't be able to enforce them.  Like, we couldn't do it19

anyway, right?20

MS. VARZI:  Right, I --21

CHAIRPERSON HILL:  So if you actually were to22

announce, since you've been there a year, if you were23

actually to withdraw your support it's a big deal, right. 24

And so, you know, you're kick it back to the drawing board. 25
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We'd have to turn this from a possible summary order, which1

means that, you know, the Applicant could get their permit2

going quickly.  The neighborhood could get their project of3

the ground, it could be a good thing for the neighborhood.4

Things would happen faster, right, versus the ANC5

now withdrawing their support for something we can't do6

anyway.  And then it kicks into a full order which could take7

a year or, well, not necessarily a year, but it takes a lot8

longer for them to actually get their permits and stuff.  So9

just chew on that for a second as I move over to the Office10

of Planning, okay.11

MR. THOMAS:  Good morning, Mr. Chair, members of12

the Board, Karen Thomas for the Office of Planning.13

We will stand on the record of approval in our14

report and making note in our report that we recognize that15

the Applicant has requested 15 feet, and in our report it16

says 20 feet.  So we will just amend that on the record, on17

Page 1 of our report where we recommend approval under18

Subtitle U for the waiver.19

CHAIRPERSON HILL:  Okay, great.  Does the Board20

have any questions for the Office of Planning?21

Just real quick, so you guys, I didn't see the22

drawings, or maybe I missed them, for the 20 feet.  You guys23

approved 20 feet?24

MR. THOMAS:  Yes, we did.25
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CHAIRPERSON HILL:  So you did look at the original1

drawings for 20 feet?2

MR. THOMAS:  Yes.3

CHAIRPERSON HILL:  Okay.  All right, is there4

anyone here wishing to speak in support?  Is there anyone5

here wishing to speak in opposition?  Okay, great.6

So, Ms. Varzi, I'm just going to turn back to you7

again.  As you kind of look through some of the conditions8

again, like, I know that, and I think that, you know,9

whatever the, again, the developers and the ANC can kind of10

come together in order to make it a better project for the11

community as well as, you know, if there's some donations12

that people are willing to do, that's great, right?  It's13

just something that we can't necessarily put in conditions.14

And so, as far as you know, the ANC is still in15

favor of this, given that you guys have agreed to the16

conditions between the developer and the ANC.  Is that17

correct?18

MS. VARZI:  That's correct.19

CHAIRPERSON HILL:  Okay.  All right, great.  So,20

Mr. Sullivan, do you have anything else you'd like to add?21

MR. SULLIVAN:  No, thank you.22

CHAIRPERSON HILL:  Okay.  Let's see, so, Mr.23

Sullivan, just to kind of, like, go over those conditions24

again, I mean, there's a pretty lengthy list of conditions. 25
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And you guys, your client has agreed to all of these1

conditions, correct?2

MR. SULLIVAN:  correct.3

CHAIRPERSON HILL:  And they're going to uphold4

them, correct?5

MR. SULLIVAN:  Yes.6

CHAIRPERSON HILL:  Okay, all right.  Does the Board7

have any final questions for anybody.  Okay, I'm going to8

close the hearing.9

Is the Board ready to deliberate?  Okay.  I didn't10

have a lot of comments or concerns, I guess, about it.  I11

mean, I'm glad to see that the ANC was able to work with the12

Applicant to get to a point where they could be in support.13

I did think, however, that the Applicant had met14

the criteria for us to grant the application.  I wasn't15

concerned about the shadowing on this particular project to16

the neighbor to the north.  But I am glad that they do appear17

to be, at least what we've heard from testimony, their18

concerns are not, they do not have concerns about the light19

and air.20

I do think it's interesting that, I guess, and this21

kind of comes down to what we've kind of seen in terms of22

some of these extensions, and we have different Commissioners23

with us at all times that, you know, again, the Office of24

Planning was approving 20 feet.  And so it would have been25
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more of a discussion again as to whether or not we, the1

Board, thought the light and air was being affected.2

I guess I'm just kind of throwing all that out,3

because it still seems to be a little bit, you know,4

difficult at times for us, as a Board, to kind of, like, lock5

into what's unduly affected, right.  So anyway, regardless6

of that, I am going to vote in favor of the application.  Is7

there anything anyone would like to add?8

COMMISSIONER MAY:  Yes.  Whenever we do an addition9

like this where it extends backwards or when it extends10

upward, I think the conditions are usually quite varied.  And11

so we have to look at each one and see what the effects are,12

and how it compares, and what can be done as a matter of13

right.14

So in this circumstance, particularly given the15

fact that we have testimony indicating that the neighbor most16

affected by the extra five feet is okay with this proposal,17

I'm perfectly happy with it.18

I would say that I would recommend that we keep the19

record open to get an updated drawing that indicates20

consistent siding between the front and the side.  And I21

wouldn't think that would hold anything up.  There's no22

reason why we couldn't decide  and just leave the record open23

for that one change.24

CHAIRPERSON HILL:  Okay.25
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VICE-CHAIR HART:  I'd be in support of the1

application as well.  I think it's good that the Applicant2

has worked with the community in lessening the impacts from3

the addition, you know, especially as my colleagues have4

said.  The neighbor to the north  was not in support of this,5

you know, when it was a larger addition and are now seemingly6

okay with this.7

And I think that, you know, the applicant has met8

the criteria under zoning as was stated in the Office of9

Planning report.  And I don't have a problem with holding the10

record open for a drawing just indicating what Commissioner11

May said as well.  But I would be in support of the12

application.13

MEMBER JOHN:  Mr. Chairman, I'm also in support of14

the application.  As conversions go, this one is pretty15

straightforward except for the 15-foot extension.  And I16

think the additional five feet, as my colleagues have said,17

do not affect privacy, and light, and air.  And so I think18

I can support the application.19

CHAIRPERSON HILL:  Okay, great.20

MEMBER JOHN:  And, Mr. Chairman, one more thing.21

CHAIRPERSON HILL:  Of course.22

MEMBER JOHN:  And I think we should make clear that23

the conditions are not included in the order.  Thank you.24

CHAIRPERSON HILL:  Yes.  I agree, thank you.  All25
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right.  So we're going to go, or I'm going to go ahead and1

make a motion to approve Application Number 20172 as2

captioned and read by the Secretary, leaving the record open3

for updated plans for the third-floor siding, and ask for a4

second.5

VICE-CHAIR HART:  Second.6

CHAIRPERSON HILL:  Motion made and seconded.  All7

those in favor say aye.8

(Chorus of ayes.)9

CHAIRPERSON HILL:  All those opposed?10

(No audible response.)11

The motion passes, Mr. Moy.12

MR. MOY:  Staff would record the vote as four to13

zero to one, and this is on the motion of Chairman Hill to14

approve the Application for the relief requested allowing the15

record to be open to file a corrected sheet showing16

consistency in materials at the third-floor level.  Seconding17

the motion, Vice Chair Hart, also in support, Ms. John and18

Zoning Commissioner Peter May.  No other members present.19

CHAIRPERSON HILL:  Okay.  And, Mr. Moy, if we can20

try to get those updated plans as soon as possible, just so21

that we take care of that.  Okay, great.22

And then, I just was kind of talking to Mr. Moy. 23

I never know whether we're allowed to talk to anybody, but24

I'm going to talk to somebody now.25
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So, Commissioner, are you staying with us for the1

rest of the day for the other two?2

MS. VARZI:  I can stay.3

CHAIRPERSON HILL:  Okay.  You don't have to stay,4

I'm  just asking you whether you were staying.5

MS. VARZI:  Are they coming up?6

CHAIRPERSON HILL:  I have to look at the order. 7

I'm not sure.  We'll see.  But at a break, we'll see what we8

can do for you.  But still, yes, I have to look at the order. 9

I don't know off the top of my head which ones are yours.10

MS. VARZI:  All right.  And mine specifically.  But11

there are some other ones too.12

CHAIRPERSON HILL:  Okay, all right.  Great.13

MS. VARZI:  I'll do my best to stay long.14

CHAIRPERSON HILL:  Okay.  All right, thank you. 15

All right, thank you guys very much.16

All right, Mr. Moy, you can try to recall our first17

case.  18

MR. MOY:  Thank you, Mr. Chairman.  And that would19

be Case Application Number 20117 of Naomi Glassman and Kopano20

Majara, captioned and advertised for a special exception21

under Subtitle D, Section 5201, from the pervious surface22

requirement, Subtitle D, Section 308.3, alley center line23

setback requirements, Subtitle D, Section 5004.1 and pursuant24

to 11 DCMR Subtitle X, Chapter 10, for area variance from the25
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line occupancy requirement, Subtitle D, Section 304.1, to1

construct an accessory garage structure with a roof deck in2

the R-3 Zone.  This is at 4614 4th Street NW, Square 3249,3

Lot 111.4

CHAIRPERSON HILL:  Okay, good morning.  If you5

could please introduce yourself for the record.6

MR. GALLAGHER:  My name is Michael Gallagher, and7

I'm the architect for the owner --8

CHAIRPERSON HILL:  Okay --9

MR. GALLAGHER:  -- for that property, for the10

address that's already been said.11

CHAIRPERSON HILL:  All right, Mr. Gallagher,12

welcome back.  All right.  So, Mr. Gallagher, if you could13

tell us what happened since the last time you were here?14

MR. GALLAGHER:  Yes, sure.  So this property has15

construction, oh, conditions that are related to the16

property.  And I did a study, hold on one second, it was very17

interesting, the development was very interesting.  And then18

the history, I understand that the building, that we follow19

the laws.  And then my client, I will make sure to follow20

those laws.21

But then we found out that that block, that back22

then they had a standard of 160 feet and that it had to be23

even around the block.  But that was during the horse and24

cattle days.  So when the developer comes into this part,25
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none of the technology has changed during the 1920s.  They1

no longer needed to establish for the horses.2

So there have been many changes to this block.  And3

then they have added eight houses.  And so the size of the4

lots are smaller.  So that's what happened and impact the5

owner when they came into this property so that there are now6

zoning restrictions that were already there.7

So that's where I am searching, because the8

property on the side compared to where the owner is, so we9

wouldn't be able to get a permit from those zoning process. 10

And that's what's hard, and that's what the burden is on the11

property owner on the sides.12

CHAIRPERSON HILL:  Okay, can I ask you a question13

real quick?  So the ANC has a condition that I thought was14

a little vague.  It says offset the lack of pervious surface15

with installations at the front of the property, including16

the stairs and walkway.  Do you understand what that means?17

MR. GALLAGHER:  Yes.  So the reason for that is18

because if the changes, because of that lot, they have a lot19

less compared to the other sides.  And there's a big20

difference.  So right now, if you were to drive through, just21

about every lot on that street has zero pervious.  And so22

that was another, that was something else that impacted the23

change, the change of the size of the lots.24

CHAIRPERSON HILL:  I understand.  Let me interrupt25
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you one moment.  So again, so you are going to somehow put1

installation, at the front of the property, some pervious2

surface.  Is that the plan?3

MR. GALLAGHER:  There's no front.  The front porch4

is right up, it comes right up on the property line.  It's5

right on the property line.  And then the front belongs to6

DC.7

CHAIRPERSON HILL:  Okay.  Does anybody have any8

questions for the applicant?9

Okay.  I'm going to turn to the Office of Planning.10

MS. BROWN-ROBERTS:  Good morning, Mr. Chairman and11

members of the BZA, Maxine Brown-Roberts from the Office of12

Planning.  The Applicant has requested a special exception13

for the lot occupancy for the accessory building, rear yard14

not meeting the setback from the alley, and for pervious15

surface.  The requirement is 20 percent, and he's proposing16

13 percent.17

MR. GALLAGHER:  I propose 20 percent with a green18

roof.19

CHAIRPERSON HILL:  So Mr. Glassman, I'm sorry, was20

it Glassman, Gallagher, sorry, Mr. Mr. Gallagher, just let21

the Office of Planning go ahead and finish their report.  But22

give me one second, and I'll come back to you if necessary.23

MR. GALLAGHER:  Okay.24

MS. BROWN-ROBERTS:  Regarding the pervious surface,25
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the information that was given to us at the time, it said 131

percent.  If he can demonstrate that there is 20 percent, we2

are fine with that.  We also think that he can meet the3

special exception requirements for the 13 percent anyway.4

So the requirements are set out under 5201, and we5

think that the proposed garage would not impact the light and6

air to adjacent properties.  The privacy and use would not7

be compromised.  The addition, the proposed addition would8

not be seen from 4th Street, it will be seen from the alley. 9

But along that alley there are typical, some have garages and10

typical, they do have roof decks and all that in the back.11

Regarding the lot occupancy, he is at 69 percent12

where 70 percent is allowed.  And we're not recommending any13

special  treatment.  And therefore, we recommend approval of14

the three special exceptions that are required.  Thank you,15

Mr. Chairman.16

CHAIRPERSON HILL:  All right.  Does anybody have17

any questions for the Office of Planning?18

COMMISSIONER MAY:  I do.  And this is, it's going19

to be a little bit obscure.  But one of the things that20

sparks a question for me when we're dealing with properties21

where there's a significant grade change from front to rear22

--23

MS. BROWN-ROBERTS:  Yes.24

COMMISSIONER MAY:  -- that there is some allowance25
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for structures, I guess decks and things like that, that are1

at the level of the front, at the main level of the front. 2

If that's less than four feet or something like that, then3

it wouldn't be considered contributing to lot occupancy. 4

Isn't that right?5

MS. BROWN-ROBERTS:  Yes, that's correct.6

COMMISSIONER MAY:  But in this circumstance, it7

does contribute to lot occupancy, because it's detached.  And8

then  you're measuring from the grade of the yard.9

MS. BROWN-ROBERTS:  Yes, that's correct.10

COMMISSIONER MAY:  Got it, okay.  That was the11

thing that confused me about it.  So if the garage actually12

had been attached to the house and all the way at it --13

MS. BROWN-ROBERTS:  Right.14

COMMISSIONER MAY:  -- it would have been not15

contributing a lot occupancy.16

MS. BROWN-ROBERTS:  Right.17

COMMISSIONER MAY:  Okay.  All right.  I don't have18

any further, well, I mean, as I understand it, the solution19

on lot occupancy to get it into special exception territory20

is to remove the front porch or to make it into a terrace.21

MS. BROWN-ROBERTS:  Yes.  What I understand that22

he's doing is removing the roof --23

COMMISSIONER MAY:  Yes.24

MS. BROWN-ROBERTS:  -- of that and --25

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com



30

COMMISSIONER MAY:  Making a trellis.1

MS. BROWN-ROBERTS:  -- doing a trellis.  Yes.2

COMMISSIONER MAY:  Got it.  So it'll sort of look3

porch-like.4

MS. BROWN-ROBERTS:  That's exactly right.5

COMMISSIONER MAY:  All right.  I don't recall6

seeing a design for that.  Is that something that you've seen7

and approved?8

MS. BROWN-ROBERTS:  He had submitted some things9

into the record.  It's not very clear.10

COMMISSIONER MAY:  Okay.  Well, I'll look again at11

what's in the record, and then I can ask Mr. Gallagher. 12

Thank you.  All right.13

CHAIRPERSON HILL:  Okay.  Anyone else for the14

Office of Planning?15

Mr. Gallagher, do you have any questions for the16

Office of Planning?17

MR. GALLAGHER:  No.18

CHAIRPERSON HILL:  Okay.  So just one of the19

questions that Commissioner May just mentioned again, you are20

planning on tearing down that porch and replacing it with a21

beamed roof.  Is that correct?22

MR. GALLAGHER:  Yes.23

CHAIRPERSON HILL:  Okay.  All right.24

MR. GALLAGHER:  Because my understanding is that25
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the zoning administration, from their perspective, that the1

building occupancy is the roof.  So I understand that the2

roof area has to be less than 70 percent.  And then that's3

the rule of thumb.4

CHAIRPERSON HILL:  All right.  Commissioner May had5

a question.6

COMMISSIONER MAY:  Just to confirm, is there a7

drawing that shows the terrace the way you have, I mean, not8

the terrace, the trellis on the front the way you have9

designed it?10

MR. GALLAGHER:  You mean in the details?11

COMMISSIONER MAY:  Yes.12

MR. GALLAGHER:  No, I haven't drawn the details for13

that.14

MS. GOLDSTEN:  Commissioner May, I believe Exhibit15

69 is some submission to this.16

COMMISSIONER MAY:  Yes, I was just looking at that. 17

Let me take another quick look.  Trellis with railing, okay. 18

All right, thank you.19

CHAIRPERSON HILL:  Okay.  Is anyone here wishing to20

speak in support?21

Is there anyone here wishing to speak in22

opposition?23

Mr. Gallagher, is there anything else you'd like to24

add at the end?25
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MR. GALLAGHER:  Yes.  I just want to say that the1

impact on the property is not fair.  And there are other2

properties that have the same side that have broken zoning3

laws.  They've broken the rules, and we don't want that to4

happen here.  We do want to follow those zoning rules and5

have that burden of relief off of us, just for the record.6

CHAIRPERSON HILL:  Okay.  All right, great.  Okay,7

thank you very much.  I'm going to go ahead and close the8

record.  Is the Board ready to deliberate?  Is there anyone9

else who'd like to start?10

VICE-CHAIR HART:  Yes.  I think we've gone through,11

the Applicant has gone through some, or the application has12

gone through some changes over time.  And it looks like13

they're proposing this in order to not have to go for a14

variance for lot occupancy.  The Applicant is looking at15

removing the existing porch so that they can meet the lot16

occupancy for the site and replacing that with a trellis. 17

I think that's one of the things we're talking about now.18

I think the rest of the, I didn't have a particular19

concern about the rest of the application.  I'm not sure if20

I've gotten enough information on the trellis to understand21

what that might be.  I mean, I know I've seen some22

indications on some drawings that there is going to be23

something there, but I'm feeling like that's the one part24

that I, and maybe I missed if there was another drawing in25
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the record on it.1

But I didn't have a particular concern about the2

rest of the relief that was being sought.  It was just this3

lot occupancy with the addition of the trellis that is still4

somewhat of a question in my mind.  But it's kind of where5

I am right now.6

MEMBER JOHN:  Mr. Chairman, I can support the7

application based on Exhibits 6 to 9 although I have to8

confess I don't exactly know what that would look like. 9

Because, to me, the drawing isn't quite clear.  But I suppose10

if the DCRA could rely on the text in the exhibit that says11

remove the existing porch and replace it with a trellis that12

has a railing, that might be limiting enough.13

Because as I understand it, it's the fact that14

there is the roof that puts the Applicant's application over15

the lot occupancy.  So otherwise, this is a straightforward16

application for a garage in the rear.  And there are similar17

garages on the alley.  So I don't really object to the18

application, just the lack of clarity for the trellis.19

COMMISSIONER MAY:  Mr. Chairman, yes, I think I20

started out sharing that concern.  But when I stopped to21

think about it, I think that when this comes before DCRA and22

they have to approve whatever's done, the only relief that's23

being granted, I mean, there's a limit on how much relief is24

granted, right?  And they wouldn't be able to keep that roof25
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without a variance.  So they're going to have to change it1

to a trellis or remove it entirely.2

And the zoning administrator, I think, will rely on3

the decision here to make, you know, to decide that, yes,4

they can go ahead with the trellis.  And that's consistent5

with the zoning regulations.  So I'm okay with it as it is.6

CHAIRPERSON HILL:  Okay.  I don't have anything7

else to add.  I will agree with all of the comments from my8

colleagues and make a motion to approve Application Number9

20177 as captioned and read by the Secretary, and ask for a10

second.11

VICE-CHAIR HART:  Second.12

CHAIRPERSON HILL:  Wait a second now, hold on. 13

Yes, there's that condition from the ANC that was, like, kind14

of, I was confused about.  And I still am confused about it.15

COMMISSIONER MAY:  I mean, the way I read it, the16

ANC is looking for the Applicant to make changes in the17

public space with regard to lead walks and such.  Because18

that seems to be what's cited.19

CHAIRPERSON HILL:  But they can't.20

COMMISSIONER MAY:  Well, I do not believe that we21

can require changes in public space.  I think that's the22

domain of DDOT and the Public Space Committee.  But I think23

that we're supportive of that notion, but I don't see it as24

necessary mitigation for the relief that's requested here.25
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CHAIRPERSON HILL:  Okay.  All right, so then I'll1

go ahead and make the motion again and trust that the2

Applicant and the ANC will work out their concern there about3

the public space issue.  And make a motion to approve4

Application Number 20117, as captioned and read by the5

Secretary, and ask for a second.6

VICE-CHAIR HART:  Second.7

CHAIRPERSON HILL:  Motion made and seconded.  All8

those in favor say aye.9

(Chorus of ayes.)10

CHAIRPERSON HILL:  All those opposed?  The motion11

passes, Mr. Moy.12

MR. MOY:  Staff would --13

MR. GALLAGHER:  Thank you.14

MR. MOY:  Staff would record the vote as four to15

zero to one.  And this is on the motion of Chairman Hill to16

approve the application for the relief requested.  Second to17

the motion was Vice Chair Hart, also in support, Ms. John and18

Zoning Commissioner Peter May, no other members present.19

CHAIRPERSON HILL:  Okay, thank you.  Thank you. 20

Bye, bye.21

MR. MOY:  All right.  Thank you, Mr. Chairman.  So22

if we can have parties to the table, this is to Application23

Number 17703-C of Sidwell Friends School.  Mr. Chairman, this24

is request for a modification of significance of BZA Order25
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Number 17703 and BZA Order Number 17703-A to modify the1

campus plan of an existing education campus under the private2

school use provision, Subtitle U, Section 203.11, or (l), I3

always get confused.  But anyway, it's  Subtitle X, Section4

104, for additions and renovations of an existing education5

campus to modify the initial order conditions and revise the6

timeline of completion of the modification plan in the7

MU-4/R-l-B Zone.  This is at 3825 Wisconsin Avenue, NW, and8

3720 Upton Street, NW, Square 1825, Lots 816 and 818.9

CHAIRPERSON HILL:  Okay, great.  Thank you, Mr.10

Moy.  If you could please introduce yourselves for the record11

from  my right to left.12

MR. FRIEDSON:  Russ Friedson, Assistant Head of13

School for Finance and Operations.14

CHAIRPERSON HILL:  Could you spell your last name15

for me, sir?16

MR. FRIEDSON:  F-R-I-E-D, as in David - S-O-N.17

CHAIRPERSON HILL:  Thank you.18

MR. GARMAN:  Brian Garman, Head of School.19

MR. KADLECEK:  Cary Kadlecek from Goulston & Storrs20

on behalf of the Applicant.21

MR. BERTSCHINGER:  Tim Bertschinger from Perkins22

Eastman Architects on behalf of the Applicant.23

MS. MILANOVICH:  Good morning, Jamie Milanovich24

with Wells & Associates, transportation consultant for the25
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school.1

MR. BELL:  Matt Bell with Perkins Eastman,2

principal.3

CHAIRPERSON HILL:  Okay.  Mr. Kadlecek, I assume4

you're going to be presenting to us?5

MR. KADLECEK:  Yes.  Just as an administrative6

matter, we've proffered Tim, Jamie, and Mr. Bell as experts. 7

Their resumes are in the record.8

CHAIRPERSON HILL:  Okay.  I think everyone except9

for Tim, is it, have you been admitted before as an expert?10

MR. BERTSCHINGER:  I don't believe so.11

CHAIRPERSON HILL:  Okay.  Could you mind telling us12

a little bit about your experience --13

MR. BERTSCHINGER:  Sure.14

CHAIRPERSON HILL:  -- on what you're being an15

expert in?16

MR. BERTSCHINGER:  I'm a practicing architect,17

licensed in the District of Columbia.  I've been practicing18

here for 15 years, both in planning and in building.19

CHAIRPERSON HILL:  Okay.  Does the Board have any20

questions for the Witness?21

Okay, I don't have any issues allowing you to speak22

as an expert witness.  Does the Board have any?23

Okay, all right.  Mr. Garman and Mr., what was your24

name, sir, again, Friedson?  Okay.  Just for the record, so25
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I have, my nephew goes to their school.  And I don't think1

that that will have any influence on my doing this.  You guys2

give a lot of homework.3

(Laughter.)4

CHAIRPERSON HILL:  Okay, all right.5

MR. BERTSCHINGER:  To the architects too.6

CHAIRPERSON HILL:  Pardon me?7

MR. BERTSCHINGER:  Also to the architects.8

CHAIRPERSON HILL:  Yes.  Well, you guys get paid.9

(Laughter.)10

CHAIRPERSON HILL:  We pay them, right.  So there's11

a little bit of a difference.12

Okay, Mr. Kadlecek, you can go ahead and tell us13

about your client's project, and what you're trying to14

achieve, and including how you believe you're meeting the15

standard for us to grant the relief requested.16

You guys have got a bunch of people here.  I'm not17

going to put any time on the clock, but you can go ahead and18

begin whenever you like.19

MR. KADLECEK:  Thanks.  We expect it'll take about20

15 minutes.  Good morning again, Chairman Hill and members21

of the Board.  This application is a modification to the22

private school plan for the Sidwell Friends School approved23

in 2016 to incorporate the Upton Street site and consolidate24

all three of the school's divisions onto one unified campus.25
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The proposed modification will still include1

incorporating the Upton Street site and consolidation of the2

three divisions and, importantly, will include maintaining3

most of the commitments and obligations from the 20164

approval.  These include the student enrollment cap, traffic5

mitigation measures, and a 30 percent trip reduction that6

were conditions of the 2016 approval.7

As you will hear more from the other witnesses, the8

modified plan includes a reconfiguration of the school9

divisions on the campus, a slight increase in the faculty10

staff count, and a modified pick-up and drop-off operation.11

Included in Exhibit 36A are the proposed changes to12

the 2016 conditions that reflect the proposed modification.13

CHAIRPERSON HILL:  Could you tell me that exhibit14

number again?  I'm sorry.15

MR. KADLECEK:  Thirty-four A.16

CHAIRPERSON HILL:  Thank you.17

MR. KADLECEK:  These conditions are supported by18

and resulted from extensive engagement with the community and19

the ANC.  One recent additional change to these conditions20

to note is reflected in Exhibit 45A which is a different21

proposed condition, Number 6, that resulted from subsequent22

and further engagement with the community and DDOT to reflect23

the highest priority for traffic mitigation for the24

construction of raised crosswalks near the school.25
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And that's been supported by the community and1

DDOT, as you can see, in the email that's included in Exhibit2

45A there.  So that's the only change to the conditions3

versus what's in 34A.4

As you can see by the record, we are fortunate to5

have support for this application from the Office of6

Planning, DDOT, ANCs 3-F and 3-C, and the community.  This7

widespread support reflects Sidwell's extensive outreach and8

collaboration throughout this process.9

Accordingly, this application meets the standards10

for special exception relief for a private school under11

Subtitle U, Section 203.1(m), and Subtitle X, Section 901.1,12

and Subtitle Y, Section 704.1.  With that, I will turn it13

over to Brian.14

MR. GARMAN:  Thank you.  And thank you to the15

Commission for giving us your time today.  Just a few quick16

facts about the school.  We were founded in 1883.  We have17

been on Wisconsin Avenue since 1910.  We have an extensive18

commitment to environmental stewardship as evidenced by19

previous buildings constructed on our campus.  We're pleased20

that that is in alignment with the goals of our neighbors.21

We enroll just under 1,140 students, and we have a22

very diverse student body and provide about $8 million in23

scholarships each year with about 257 employees.  And we have24

over 6,000 alumni in our alumni base.25
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We have the good fortune of having thoughtful1

neighbors who have collaborated with us throughout this2

process.  I don't need to go into all of those meetings, but3

you can see that we have had nine ANC meetings, and eight4

working group committee meetings, and three community open5

houses.6

We initially reached out to the Van Ness Group and7

Springwell Farms, both of whom were very interested in our8

application last time and very supportive to getting us to9

a good place that was acceptable both to the school and to10

the community.  And we have invited a continuing dialogue11

throughout this project.12

As we move forward, the best way to think about our13

goals for this project is to think about the Quaker14

principles that we seek to instill in our students and also15

to create a relationship between the buildings and the16

landscape.  I mentioned our commitment to environmental17

stewardship.  And you should see each of these Quaker design18

principles reflected in our plans.19

Matt, do you want to take over from here, please?20

MR. BELL:  Yes.  And as I'm sure the Board's all21

aware, any good master plan has to be buttressed by22

foundational principles that guide the thinking of the plan. 23

So as Brian mentioned, these Quaker designed principles are24

words that we take very seriously in terms of them being25
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evidenced in the plan, integrity, quality, simplicity,1

community, environmental stewardship, and peace.  And2

furthermore, the sort of pie chart that you see on the one3

side is really reflective of the different issues that go4

along with that.5

On the next slide, we developed a series of design6

principles which I won't go through in detail.  But two that7

are most significant are things like a shared community of8

excellence, and certainly spaces go a long way to contribute9

to the sense of a shared community, a wide range of spaces10

varying in size, features, and purpose, so it'll allow for11

continual adoption over time, master plans, of course, are12

road maps for the future, and a little further down, create13

a natural haven that promotes personal well being,14

environmental stewardship, and care for nature, which I think15

the plan evidences that quite profoundly.16

At this point, I want to turn it over to our lead17

designer, Tim Bertschinger, who has really worked18

continuously with the school and the community to craft this19

master plan.  And he can describe it for you in detail.20

MR. BERTSCHINGER:  Thank you, Matt.  So as we move21

to the next slide, what we're looking at here is the existing22

conditions on the site.  A key thing to note is, to the right23

of the plan, the new portion of the property which has been24

acquired by the school is being added to the existing campus. 25
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Importantly, this allows for them to accommodate the Lower1

School, which today exists in Bethesda, to move down and2

share the campus, allowing the school to consolidate for the3

first time into one community for several decades.4

So looking at this plan, we've highlighted several5

areas where we're going to kind of be having the most6

significant changes to the site.  So areas in red are areas7

in which we're going to be demolishing portions or all of8

some of the existing buildings which exist on the current9

consolidated campus.10

The area in yellow is an area currently for11

loading, and service, and some athletic use, two tennis12

courts, which we're going to be modifying to provide a new13

substantial drop-off loop on the campus.14

The area in brown is the existing access drive,15

what we call the Upton side of the campus.  That's going to16

be reoriented, so we're going to be changing the number of17

parking spots.  And we're going to be redesigning that in18

order to accommodate a more streamlined drop-off experience19

at that location as well.20

The area in green is a substantial wooded area on21

the campus.  We're not looking to really change the character22

of that.  We're looking to enhance it, so we're going to be23

looking at landscape modifications in that area to elevate24

what exists today.  That's a really important component of25
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the site in terms of its value to the school from a1

pedagogical perspective.2

If we go to the next slide, this is sort of the key3

heart of the modification which is that previously the Lower4

School was designated to move into the Upton Building on the5

Upton campus.  After an evaluation of the programmatic needs6

in terms of square footage, and in terms of sort of just the7

architectural character of that building, it was decided that8

the Upper School was a much better fit.9

So what we're looking at today is that the  Upper10

School, which today is located in the Harrison Building,11

which is the building which is shown in red here, will be12

moving into that Upton Street Building.  And in vacating the13

Harrison Building, this provides an opportunity for the Lower14

School to move from its current location to the Wisconsin15

Campus and move into that Harrison Building.16

In  terms of a couple of removals of some of the17

buildings, which you can see in a dash line here, we have a18

great opportunity to create an outdoor space which really19

creates a cohesive experience for the entire campus.  This20

creates a really significant new space, both for the school21

community and the community at large, which creates a really22

high value in terms of its return.23

We're also proposing a new building which is shown24

in  yellow on the bottom right side.  And that is, in terms25
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of managing some of the major grade issues on the campus,1

this is something that offers some flexibility for the2

future.  It also is something that helps manage almost 603

feet of grade drop-off between Wisconsin and 37th Street.4

So as we go to the next page looking at the plan,5

here is an illustrative site plan.  As I just mentioned, one6

of the major issues that we had to look at in resolving a new7

master plan for the campus was looking at the grade.  The8

Upton Campus exists typically 20 feet below grade to its9

immediate adjacent side on the Sidwell Campus.  So there's10

sort of a line where the building acts as a retaining wall. 11

And then there's a retaining wall that continues further to12

the east.13

So east is at the bottom of the plan in this14

alignment.  So in combining those two sides of the campus,15

one of the things we had to look at was how do we create a16

condition that allows people not just to walk through a17

building but actually walk outside, from one side of the18

campus to the other, so that we didn't have two campuses but19

one.20

So a substantial component of the master plan is21

the removal of a portion of the Upton Street Building, a22

lower one and two-story wing.  This allows us to create a23

sloped campus green  which connects into the main new heart24

space.25
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By removing two buildings that exist on the campus1

today, we can create a really significant space on the2

current side of the campus.  Connecting those two together3

allows us to create a connected space that connects into that4

green buffer on Upton and 37th and creates a really fantastic5

outdoor environment of varying qualities, a lot of individual6

small and large scale spaces.7

This next slide shows the three main components in8

terms of building that we're proposing for the master plan. 9

Number one is the Upper School.  In blue, you can see areas10

which are proposed to be renovated.  The existing building11

there we view as a really fantastic building.  It has a lot12

of great assets, so we're not looking to change its character13

substantially.14

One of the key components programmatically that15

doesn't fit well into this building, as it's prior use was16

a residential use, is the dining and cafeteria space.  So17

we're proposing an addition to the east side of the building,18

which is shown in orange, to allow for that use to happen. 19

We're also proposing an addition on the south side of the20

building in order to mediate grade and allow access from that21

upper level of the campus directly into the building.22

Number two is shown, the Lower School, here we're23

proposing a new entry loop which is going to replace the24

existing tennis courts.  We're proposing a partial demolition25
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of that building.1

The Upper School, the Harrison Building today is2

not really perfectly suited to some of the programmatic needs3

of the Lower School.  In particular, the need for a multi-4

purpose room and a Lower School gym are critically elements5

that need a new addition.  So we're showing a new addition6

to that school.7

We're also showing a deck covering that large drop-8

off loop.  This provides new outdoor space for playgrounds9

for the Lower School.  It also allows us to accommodate the10

replacement of the two tennis courts which are being11

displaced.12

And number three, we show the new all-school13

building.  This is a place holder in our minds for a future14

use.  This building sort of functions both in accommodating15

additional need for classroom or meeting space in the future. 16

It also provides a nice buffer to allow for that sloped green17

to be bracketed by architecture on both sides.18

You can see here in an axon, which is looking from19

Upton20

Street south, all of those components of the plan, shaded21

similarly to the plan, so everything in blue is a renovated22

portion of an existing building.  Everything in orange is a23

new proposed structure.24

So you can see that large deck which covers the25
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drop-off.  This is sort of embedded in the center of the new1

combined campus and access off Wisconsin.  It services both2

the Lower School and the Upper School in its adjacency to3

both buildings.  And you can see that sloped green and that4

substantial outdoor space which really connects and creates5

a cohesive experience for the entire campus.6

And a really important component of our approach at7

Sidwell Friends, both for Sidwell Friends and for Perkins8

Eastman, is to integrate sustainability that goes beyond the9

goals of a typical project.  In terms of looking at10

sustainability here,  we're looking at lead, obviously from11

a regulatory standpoint, but we're also looking at well12

building standard, looking to provide an exceptional quality13

of space for learning for students, staff, and teachers.14

In addition to that, in combining our efforts with15

the design into facilitating future pedagogical changes at16

the school and integrating in their curriculum, we're looking17

at the way in which we approach sustainability from a18

habitable or built environment perspective with the natural19

environment.  20

The campus exists kind of at the top of hill.  And21

it contributes to the  Rock Creek Watershed.  So we're really22

excited about the opportunity to reinstate some of the23

existing ecological systems on campus.  Over the last year,24

I think everybody's really excited to have a new resident fox25
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on campus.1

So we're looking to provide great spaces for all2

the people who live in the neighborhood, some of them who3

live outside and may have a fur cost.  We're really are4

excited about having some of the flora and fauna that exists5

in the neighborhood also be able to better habitate this6

campus.7

To that effect, we're looking at a places diagram8

here.  and one of the things that's really important is not9

just what we're creating in terms of indoor spaces but what10

we're creating in terms of outdoor spaces.11

And one of the great benefits of the modification12

of the plan is we're able to really create a much more13

integrated outdoor experience that connects all these14

buildings and connects better to the existing neighborhood. 15

So I'm going to pass now over to Jamie to talk a little bit16

about traffic.17

MS. MILANOVICH:  Thanks, Tim.  The transportation18

plan for the application that's before you this morning is19

very similar to the plan that was developed under the last20

approval.  All of the transportation commitments that were21

made previously were carried forward to this application with22

the exception of Condition 6 which was modified, as Cary had23

indicated, at the request of the community.24

The challenge for us really was to reconfigure the25
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pick-up, drop-off ---1

CHAIRPERSON HILL:  Okay, may I interrupt you?  I'm2

sorry.  We're going to have to a quick break, okay.  But just3

before you take a quick break, you said pedigog --- what?4

MR. BERTSCHINGER:  Pedagogical.5

CHAIRPERSON HILL:  You said it twice.  What does it6

mean?7

MR. BERTSCHINGER:  Pedagogy, it's --8

(Laughter.)9

MR. GARMAN:  It's a methodology of teaching.10

CHAIRPERSON HILL:  Oh, okay.  Good.11

MR. BERTSCHINGER:  Always let a smarter person --12

MR. GARMAN:  It's a broader, like, there are many13

pedagogical approaches.14

CHAIRPERSON HILL:  Okay.  Well, the first time I15

ignored it.  The second time I was, like, I had to ask. 16

Okay.  All right, so we'll just take a quick five minute17

break, okay?  Thank you.18

(Whereupon, the above-entitled matter went off the19

record at 10:59 a.m. and resumed at 11:05 a.m.)20

CHAIRPERSON HILL:  All right.  Mr. Moy, you ready?21

MR. MOY:  Thank you, Mr. Chairman.  The Board is22

back in session.  My time is showing 11:05, at or about.23

Before I turn the microphone over to you, Mr.24

Chairman, I just want to make a quick correction.  When I25
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read the caption into the record for the transcript I read1

Subtitle U § 203.1(l) and that should be Subtitle U §2

203.1(m), M as in Mike.  That's it, Mr. Chair.3

CHAIRPERSON HILL:  Okay.  Right, Mr. Kadlecek, that4

was one of my questions at some point.  Like you're aware of5

that, correct?6

MR. KADLECEK:  Yes, and we filed a letter on the7

record with respect to that issue.8

CHAIRPERSON HILL:  Okay.  Great.  9

Let's see.  So -- and I'm sorry, it's Tim, right? 10

What's your last name, sir?11

MR. BERTSCHINGER:  Bertschinger.12

CHAIRPERSON HILL:  Bertschinger?  All right.  So,13

Mr. Bertschinger, I guess if you or Mr. Kadlecek can just14

kind -- and, Mr. Kadlecek, as you're going to go through15

this; a Board member just asked me this question, if you can16

just again like kind of go by side by side what the17

modification of significance is for, like what the difference18

is between -- I mean and we're going through a lot of this,19

but I mean if you can kind of like highlight them as you kind20

of -- you can summarize them at the end or do it at the21

beginning, but -- so that's one question.22

The other question that I'm going to get to when23

you're kind of done with -- because I'm trying to figure this24

out, is -- Mr. Garman, were you guys -- who -- were you all25
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here for the original application?1

MR. GARMAN:  I was.2

CHAIRPERSON HILL:  Okay.  Now wasn't -- there was3

a lot of controversy with the original application, wasn't4

there?5

MR. GARMAN:  I don't recall there being controversy6

with the application.  There was widespread community support7

for the application.8

CHAIRPERSON HILL:  There was -- so and maybe I'm9

just -- I'm just trying to remember.  There was -- maybe it10

was for a modification of some kind.  Like I thought there11

was something about the traffic circle and --12

MR. GARMAN:  Well, that was -- I think the citizen13

who spoke to that is actually is in attendance here today. 14

And really it was, as I recall, directed at DDoT and in an15

effort to maintain that circle, which is on the west end of16

Upton.17

CHAIRPERSON HILL:  Okay.  And I may be conflating18

cases --19

MR. GARMAN:  Yes.20

CHAIRPERSON HILL:  -- but there was -- I thought21

there was something where the school -- and this is -- 22

again --23

MR. GARMAN:  Yes.24

CHAIRPERSON HILL:  -- it could be a different25

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com



53

school.  The school had agreed to pay for something and it1

in terms of -- 2

MR. GARMAN:  No.  No, that's true.3

CHAIRPERSON HILL:  Okay.4

MR. GARMAN:  We did.  We -- there was an agreement5

which is -- and part of that is included in this conversation6

as well, to do some --7

CHAIRPERSON HILL:  Right.  What you're talking8

about right now in terms of the Traffic Management Plan,9

right?10

MR. GARMAN:  Yes, so --11

CHAIRPERSON HILL:  Right.  Right.12

MR. GARMAN:  -- I can speak to that.13

CHAIRPERSON HILL:  I'm just kind of curious.14

MR. GARMAN:  Okay.  Yes, yes.  No, no.15

CHAIRPERSON HILL:  I guess what I'm trying to16

clarify is I was trying to remember what it was.  I remember17

it took us a while to get through it.18

MR. GARMAN:  Right.19

CHAIRPERSON HILL:  And I was just kind of curious20

as to how that all kind of got resolved.  I can see in terms21

of this particular modification obviously -- I mean obviously22

the school is going to have plenty of resources to go out and23

do community support, and I'm glad to see that you have. And24

I'm glad to see that today you're not here with us with a lot25
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of difficult things we have to kind of work through.1

MR. GARMAN:  Right.2

CHAIRPERSON HILL:  I was just trying to remember3

what it was that happened before.4

MR. GARMAN:  Yes.5

CHAIRPERSON HILL:  And I want to make sure it was6

your case, and it was.7

MR. GARMAN:  There was a disagreement among8

different group of neighbors regarding that traffic-calming9

device on Upton Street.10

CHAIRPERSON HILL:  And has that been installed?11

MR. GARMAN:  It's already there.  And I think that12

that there was some effort on some neighbors, a certain part13

of neighbor -- a certain group of neighbors who lived on Van14

Ness, that they wanted that to be removed.  That obstacle is15

still in place.16

CHAIRPERSON HILL:  Okay.17

MR. GARMAN:  And my understanding is that DDoT has18

resolved that it's effective and it should remain.19

CHAIRPERSON HILL:  Okay.  I was just curious.20

MR. GARMAN:  Yes.21

CHAIRPERSON HILL:  Okay.  So back to the -- again22

the side-by-side differences, Mr. Kadlecek, and/or if you23

want to continue with your presentation, it's fine.  Whatever24

you want to do.25
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MR. KADLECEK:  Maybe we can just have Tim go back1

on the presentation a little bit and highlight the physical2

changes, and then I can supplement that with some of the I3

guess condition or operational changes.4

MR. BERTSCHINGER: So I think the most substantive5

change really is the location of each division and in terms6

of the existing building in which they're going to be moving7

to.  The previous application order which was approved moved8

the lower school into what is -- we're calling the Upton9

Street Building, which is that building kind of in purple. 10

And the upper school remained in Harrison, which is that red11

building.12

So what we've evaluated is that that purple13

building, that Upton Street Building, offers enough square14

footage to really be able to improve the upper school program15

substantially in a way that's much more beneficial to the16

community than it would be if we moved the lower school to17

that location.  So the big change is really we're just18

flipping the school locations.  19

And the impact of that downstream is essentially20

that obviously because we're now moving the lower school into21

a building that has to be vacated first, there's a change in22

the scheduling of all of the work that has to happen in terms23

of phasing, because the upper school has to move out before24

the lower school can move in.  So that's really I think the25
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most significant change.  1

MR. GARMAN:  I think that the other change on this2

drawing than what we originally submitted was that the yellow3

building that is marked meeting classroom was not there and4

there was actually demolition of the existing site that was5

previously designated as the hospice.  That would have been6

demolished and there would have been the building of a gym7

that was connected to the purple building that is identified8

now as the upper school.  So that building has been moved as9

well.10

MR. BERTSCHINGER:  We have some slides.  We can11

show you the previous configuration if you'd like to look at12

it.  If you can give me a second just to load those up.  13

I think a real considerable difference in terms of14

the character and the space is the previous plan actually15

proposed a rather large building, sort of a student union in16

the center of the campus.  We've chosen to connect the two17

sides of the campus in an outdoor manner rather than an18

indoor manner.  And so what this does is it really -- thanks. 19

I'm struggling with --20

(Simultaneous speaking.)21

CHAIRPERSON HILL:  That's okay.  Let me just ask,22

Ms. John, did you want to see those particular plans?23

MEMBER JOHN:  Just briefly at some point.  And I24

wanted to see if the landscaping is basically the same in25
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both plans towards the -- where it slopes towards 37th Street1

and Upton, because that would really show what impact there2

is on the neighbors on Upton Street.3

MR. GARMAN:  If you look at that intersection at4

Upton and 37th there -- right.  So thank you.  That's a5

better look at it.  So to the left of that arrow, that6

landscaping will not be changed with the exception of the7

construction of a fence that the neighbors have approved.8

MEMBER JOHN:  Okay.  Thank you.9

MR. BERTSCHINGER:  Yes, so this is currently what's10

approved in the existing order.  And so you can see the gym11

which Brian was mentioning here, which is partial demolition12

of the lower wing.13

VICE CHAIR HART:  Can you just identify that on the14

screen in front of you?  Not the one in front -- that screen.15

MR. BERTSCHINGER:  Yes.16

VICE CHAIR HART:  So you can draw on that one.17

MR. BERTSCHINGER:  Oh, okay.  All right.  Thank18

you.19

VICE CHAIR HART:  With your finger you can draw on20

it.  Yes.21

MR. BERTSCHINGER:  All right.  Sorry.  Wrong slide. 22

23

So right here you can see that's the gym building24

that -- for the lower school which Brian was mentioning.  And25
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this building here is the student union. 1

And so previously the way in which somebody would2

move from the upper level of the campus or the green in this3

location down to the lower level would be through that4

building.  So a substantial modification to that is -- today5

that here we've removed that large building.  We've sort of6

moved it a little bit off the side in terms of creating7

outdoor space rather than indoor space and now we have a8

connection down into the Upton side of the campus.9

So the accessibility and the use of this green10

buffer space down here on 37th and Upton is now really11

enhanced.  It can become part of the all school program in12

a far more effective way.  And we've created a really13

substantial -- now rather than just having an imbedded space,14

we've created a connected space.  So we think from a use for15

the community, for the neighborhood, for everybody that this16

is a really big enhancement.17

In terms of the view for neighbors, also looking up18

that hill rather than seeing what is a little bit of a large19

building, now we're really doing something that has a very20

small impact.  And the only thing that really remains is that21

smaller portion of that building that sort of mirrors the22

mass of the gym previously.  We're keeping the height of that23

at the parapet height of the Upton Building, so we're24

aligning those so that the height of the upper floor of that25
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building is no taller than what exists today on that side of1

the site.2

MEMBER JOHN:  And since we're on this slide, can3

you show me where the overhang is?  If you mark on the screen4

where the overhang is and where the drop off would occur?5

MR. BERTSCHINGER:  So this is the deck in this6

location.  And I'm not going to speak to exactly how that's7

access because Jami is much more qualified than that -- than8

me in that respect.  So the drop off exists below this.9

And so one of the big components of the Bethesda10

Campus for the lower school is they have about five-and-a-11

half acres of space.  They have a relatively small interior12

program, a little bit more than 50, between 50 and 60,00013

square feet.  So that program fits very well in the Harrison14

Building, but their outdoor program, their engagement with15

the outdoors is something that in order to accommodate it we16

really need to be able to create as much outdoor space as17

possible immediately adjacent to that building.  18

So this deck affords us this opportunity to do19

that.  It also affords us the opportunity to keep these two20

tennis courts which allows the campus to keep six, which21

facilitates tournaments.  So in order for them -- I think you22

were the District tennis champions last year -- for them to23

be able to continue to facilitate that program and expand it24

and make it available for the middle school we really need25
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to make sure we have those on campus as well.1

MR. KADLECEK:  And then finally in terms of2

operational condition changes I'll just highlight kind of the3

main ones that are changing.  4

First, the student enrollment cap will not change,5

but the faculty and staff cap is increasing by 50.  The6

previous order from 2016 approved a faculty staff count of7

260.  We're proposing increasing that to 310. 8

The other change has to do with pick up and drop9

off operation that Jami will describe.10

And then the condition No. 6, which is the traffic11

mitigation measure, that's changing.  As we discussed, that's12

a recent change in agreement with the neighbors and DDoT.13

  And then the phasing of the build-out is described14

in the last condition that we proposed in Exhibit 34a. 15

That's changing as well.  16

But otherwise all the other commitments,17

particularly with traffic and transportation mitigation, trip18

production, all of that, that's all remaining the same.19

CHAIRPERSON HILL:  Okay.  Does anybody have any20

specific -- well, let's see.  I'm sorry.  I'll let you21

continue.  I apologize.  Go ahead.22

MS. MILANOVICH:  So the Transportation Plan that is23

presented here today is very similar to what was previously24

approved.  As you've heard, all of the transportation25
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commitments from the previous approval were carried forward1

to this application with the exception of that Condition 6b,2

which was modified at the request of the community.  3

So our challenge really was reconfiguring the pick4

up/drop off operation to ensure, number one, that the queuing5

operation that's required for that pick up/drop off doesn't6

extend into the public streets while also making sure that7

the locations of the pick up/drop off are convenient for the8

students, especially the lower school students, making sure9

they're located near their particular school.10

So this plan shows what was previously approved. 11

And you can see we had three distinct pick up/drop off areas. 12

The area shown in green was to be used by families with13

children in upper school and families that have upper school14

and middle school students.  That's the pick up/drop area in15

the below-grade garage there.16

We were proposing a new loop that's shown in the17

reddish-orange color that was accessed via Wisconsin Avenue18

and then would exit via the existing traffic signal on19

Wisconsin Avenue adjacent to the post office.20

And then we had a pick up/drop off area for the21

lower school on the Upton site that's shown in yellow, and22

that was accessed entering via 37th Street that's shown on23

the bottom of the screen and then exiting onto Upton Street.24

So with the new plan again you can see we still25
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have those -- relatively the same three pick up/drop off1

areas.  In this case however we will be using the garage area2

here to queue traffic for the families with lower school3

students, because that gets them close to what will be the4

lower school.  5

We still have the proposed new loop from Wisconsin6

Avenue shown here.  We've deepened that a little bit to7

increase the stacking by a few cars.  One of the things we8

did change was -- and you can see shaded in blue.  That is9

the area where students will physically be getting in and out10

of their cars.  The rest of the space will simply be stacking11

the queue reservoir for vehicles waiting to get to that pick12

up/drop off area.13

And then we still do have the pick up/drop off14

areas on the Upton Campus shown here.  So families with upper15

school students will enter via 37th Street.  As was part of16

the previous approval we still have the pick up/drop off17

circle in front of what will now be the upper school.  And18

then they will exit onto Upton Street.19

One of the changes we made, we were able to add20

this secondary loop here.  That's for families that have21

middle school and upper school students.  And the one minor22

change we made, families using that pick up/drop off area23

will enter and exit via 37th Street rather than entering via24

37th and exiting onto Upton.25
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So again, all of the same commitments that were1

previously made.  We are adhering to a trip cap that results2

in a 30 percent reduction in vehicular trips across all3

divisions.  Those trip caps do not change even though we are4

requesting a slight increase in the number of employees for5

the school.  And as before, once the school increases their6

enrollment above the 1,150 students, those trip caps will not7

change.  So we're adhering to those same trip caps.8

We'll be continuing with the Monitoring Plan.  That9

requires the school to do a study to determine the number of10

trips generated by the school and also to do a queuing11

analysis to ensure that they don't spill out onto the public12

streets.13

Based on the commitment and the sequencing of those14

monitoring studies the school will be required to do a15

minimum of seven monitoring studies over the first six years. 16

And there are some stipulations where if they continue to17

meet their trip cap requirements, they can eventually phase18

out of that monitoring program after demonstrating successful19

adherence to those trip caps.20

The Operations Management Plan will be the same. 21

That really establishes the protocols for traffic operations22

for the school.  We did add two elements to that at the23

request of the community.  The first was to add language to24

the Student and Parent Handbook reminding parents that drop25
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off and pick up will not be allowed on any public streets and1

also precluding faculty and staff from parking on the street.2

So you've heard a little bit about Condition 6. 3

I'll just quickly reiterate.  The previous approval required4

Sidwell to contribute $100,000 towards off-site improvements5

to be identified by DDoT.  The contribution was to be made6

at the time of Certificate of Occupancy for the lower school. 7

At the request of the community Sidwell has agreed to advance8

those improvements.  So rather than waiting until the9

Certificate of Occupancy they would start those immediately10

upon approval of this application.  11

And so the new condition indicates that Sidwell12

will design and get those designs approved within the first13

15 months of the effective date of the BZA order.  In14

exchange for advancing the improvements, the cost will be15

reduced from 100,000 to 75,000.  And then again at the16

request of the community priority will be given to installing17

raised sidewalks at a few of the intersections near the18

school.  So that has been agreed to by DDoT and I believe it19

is Exhibit 45a in the record.  There's an email from DDoT20

indicating their support for that revised condition.  21

And so we think with the revised pick up/drop off22

operation, all of the previous commitments carried forward,23

plus the couple of additions and the one modification the24

application is not anticipated to have any adverse impact on25
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the surrounding neighborhood.1

CHAIRPERSON HILL:  Okay.  This is what I was trying2

to remember.  3

So, Mr. Kadlecek, so that -- you guys have changed4

that condition, and you worked with DDoT to change that5

condition?6

MR. KADLECEK:  Yes, so I think what you were7

remembering was -- as Jami sort of explained, it was kind of8

$100,000 for whatever improvements DDoT deemed to be needed9

at the time.10

CHAIRPERSON HILL:  Right.11

MR. KADLECEK:  As you can see, we've now restrained12

that to be $75,000.13

CHAIRPERSON HILL:  You've had more time to kind of14

figure it out, yes.15

MR. KADLECEK:  Yes.  And once we got what the16

community preference was --17

CHAIRPERSON HILL:  Right.  Were you here at that18

time also?  No.19

MR. KADLECEK:  I was not.  My colleague was.20

CHAIRPERSON HILL:  Okay.  Who was that?21

MR. KADLECEK:  Phil Feola.22

CHAIRPERSON HILL:  Okay.  That's right.  Okay. 23

MR. KADLECEK:  Who's retired.24

CHAIRPERSON HILL:  Okay.  As we all hope to one25
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day.1

(Laughter.)2

CHAIRPERSON HILL:  All right.  Let's see, I'm going3

to cut it off unless the Board has any questions.4

(No audible response.)5

CHAIRPERSON HILL:  Okay.  I'm going to turn to6

Office of Planning.7

MS. THOMAS:  Good morning, Mr. Chairman, member of8

the Board.  Karen Thomas with the Office of Planning. 9

The Office of Planning is recommending approval of10

this special exception.  We believe the Applicant has11

presented a complete record and a complete presentation this12

morning.  We support the physical expansion of the school as13

modified including the number of faculty increase to -- is14

it 310, I believe -- and the attendant changes to the15

modification of the conditions as presented in the record. 16

Thank you.17

CHAIRPERSON HILL:  All right.  Does the Board have18

any questions of the Office of Planning?19

(No audible response.)20

CHAIRPERSON HILL:  Does the Applicant have any21

questions of the Office of Planning?22

MR. KADLECEK:  No, thank you.23

CHAIRPERSON HILL:  Okay.  Is there anyone here who24

wishes to speak in support?25
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(No audible response.)1

CHAIRPERSON HILL:  Is there anyone here who wishes2

to speak in opposition?3

(No audible response.)4

CHAIRPERSON HILL:  Okay.  5

All right.  Mr. Kadlecek, is there anything you'd6

like to add at the end?7

MS. THOMAS:  We have nothing further to add, but8

we're happy to answer any additional questions.  Thank you.9

CHAIRPERSON HILL:  Okay.  When would this be -- if10

this gets approved, when are you guys going to be done?11

MR. GARMAN:  We would hope to open the school in12

the fall of 2026.13

CHAIRPERSON HILL:  No, my nephew will be gone, 14

so -- 15

MR. GARMAN:  Yes.16

CHAIRPERSON HILL:  Yes, it -- 17

MR. GARMAN:  No more homework.18

CHAIRPERSON HILL:  Yes, it doesn't -- well, there19

will be --20

(Laughter.)21

CHAIRPERSON HILL:  There will be different kinds of22

homework, I'm sure.23

MR. BELL  He'll be a contributing alumnus by then.24

CHAIRPERSON HILL:  Right.  Yes, there you go.  That25
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might be hopefully -- we can always just hope, right?1

Let's see.  All right.  Any more further questions?2

(No audible response.)3

CHAIRPERSON HILL:  Okay.  Go ahead and close the4

record.  Is the Board ready to deliberate?5

(No audible response.)6

CHAIRPERSON HILL:  Okay.  I mean I was just a7

little -- confused a little bit about where we kind of got8

to in terms of like I remember some of the earlier issues9

with this particular case.  10

In terms of the modification of significance, I11

didn't particularly have any concerns.  I think that the12

Applicant did make a good argument for how they're meeting13

the criteria for us to grant the modification.  I also think14

that the Office of Planning's recommendation is helpful and15

their analysis in terms of how they are meeting the criteria16

for us to again grant the requested relief, as well as that17

ANC 3-F and 3-C appeared to be fine with the modification,18

and also that the Applicant has done a tremendous amount of19

outreach, public outreach and also community outreach also20

as part of their methodology and charter.  So I am going to21

be voting in favor of the application.22

Is there anything else anyone would like to add?23

(No audible response.)24

CHAIRPERSON HILL:  All right.  I'm going to make a25
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motion to approve Application No. 17703C as captioned1

including the change in the condition that has been put2

forward in the record by the Applicant and ask for a second.3

VICE CHAIR HART:  Second.4

CHAIRPERSON HILL:  Motion made and seconded.  All5

those in favor, say aye?6

(Chorus of aye.)7

CHAIRPERSON HILL:  All those opposed?8

(No audible response.)9

CHAIRPERSON HILL:  Motion passes, Mr. Moy?10

MR. GOLDSTEN:  I'm sorry, Mr. Chair.  Just one11

thing you may want to suggest or consider is whether just a12

clean list of all the conditions might be added to the record13

just to make sure the record is perfectly clear as to what's14

been agreed to.  I think Exhibit 34a is kind of a redline15

version with a couple exhibit gaps.  It's been updated in a16

later one --17

(Simultaneous speaking.)18

CHAIRPERSON HILL:  Okay.  Give me a second here. 19

So I'm going to reopen the record here for one second.20

MR. GOLDSTEN:  Yes.21

CHAIRPERSON HILL:  Mr. Kadlecek, since you're right22

here, I mean I thought the only condition -- what are all of23

the conditions that you guys have there from the initial24

order?  It's in -- 25

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com



70

MR. KADLECEK:  Yes, so 34a is the list of1

conditions except for 45a, which substitutes a new Condition 2

6.3

CHAIRPERSON HILL:  Give me one second.  34a. 4

Right?  And then the new condition, right, you've read5

striked.  6

MR. KADLECEK:  So just ignore Condition 6 and 34a7

and substitute the one in 45a for that. 8

CHAIRPERSON HILL:  For the 75,000 versus the 9

100 --10

MR. KADLECEK:  Correct.11

CHAIRPERSON HILL:  -- and the timeline.12

MR. KADLECEK:  Correct.13

CHAIRPERSON HILL:  OAG, is that clear enough for14

you or -- 15

MR. GOLDSTEN:  Yes, 34a, it's kind of a redline16

version and it also has some gaps for exhibit numbers.  It17

just be -- it's up to the Board to consider whether it might18

be clean as just to have an updated --19

(Simultaneous speaking.)20

CHAIRPERSON HILL:  Mr. Kadlecek, can you go ahead21

and submit something into the record that has those22

conditions that we are now speaking of that are not redlined23

including your substitution for Condition No. 6?24

MR. KADLECEK:  Yes, we can do that.25
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CHAIRPERSON HILL:  Okay.  Do you know how long that1

might take you?2

MR. KADLECEK:  I can do it today.3

CHAIRPERSON HILL:  Okay.  4

All right.  So if that's all right with the Board,5

then we'll go ahead and accept -- keep the record open for6

the clarifications of conditions as well as that change in7

Condition No. 6. 8

So that being said, again I'm going to make a9

motion to approve Application No. 17703C as captioned and10

read by the secretary including the conditions that the11

Applicant will submit today, as well as the change in12

Condition No. 6 that specifically speaks to the $100,00013

versus the $75,000 and the timeline and ask for a second.14

VICE CHAIR HART:  Second.15

MEMBER JOHN:  Motion made and seconded.  All those16

in favor, say aye?17

(Chorus of aye.)18

CHAIRPERSON HILL:  All those opposed?19

(No audible response.)20

CHAIRPERSON HILL:  The motion passes, Mr. Moy?21

MR. MOY:  Staff would record the vote as four to22

zero to one.  And this is on the motion of Chairman Hill to23

approve the application for the relief requested and allowing24

a final set of conditions into the record.  Seconding the25
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motion, Vice Chair Hart.  Also in support Ms. John and Zoning1

Commission Peter May.  No other members present.2

CHAIRPERSON HILL:  Okay.  Great.  Thank you, Mr.3

Moy.4

Thank you all very much.  5

MR. KADLECEK:  Thank you.6

CHAIRPERSON HILL:  All right.  Mr. Moy, go ahead7

and call our next one, please?  And then we're probably going8

to take a break after that and the come back I -- well, we'll9

see what happens.  We're trying to figure out when lunch is10

going to happen.  And so there you go.11

Mr. Moy?12

MR. MOY:  Thank you, Mr. Chairman.  So that would13

be Case Application No. 20188 of 609 Upshur, LLC, captioned14

and advertised for a special exception under the residential15

conversion requirements, Subtitle U § 320.2.  This would16

construct a three-story rear addition and convert the17

existing principal dwelling unit to a three-unit apartment18

house, RF-1 Zone.  This is at 609 Upshur Street, N.W., Square19

3226, Lot 70.20

CHAIRPERSON HILL:  All right.  If you could please21

introduce yourselves for the record from my right to left?22

MS. VARZI:  Kim Varzi, ANC 4C-07.23

MR. TEASS:  Will Teass, principal at Teass/Warren24

Architects, representing the Applicant.25
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CHAIRPERSON HILL:  Okay.  All right.  Mr. Teass, I1

assume you're going to be presenting to us, correct?2

MR. TEASS:  Yes, sir, that's correct.3

CHAIRPERSON HILL:  Okay.  If you want to go ahead4

and just walk us through your application.  I don't have any5

specific ones.  I have more -- again more specific questions6

I think for the ANC, but I think I understand where we may7

or may not get at the end.  But if you want to go ahead and8

speak to again what you're trying -- what your client is9

trying to propose and how you believe you're meeting the10

criteria for us to grant the relief requested.11

And, Mr. Moy, if you could put 15 minutes on the12

clock just so I know where we are. 13

And you can begin whenever you like.14

MR. TEASS:  Thank you.  The project we have today15

is at 609 Upshur Street, N.W.  The existing structure is a16

two-story plus cellar row house, one of several similar17

structures located on the north side of Upshur Street.  18

As you can see here from aerial the pattern of19

development is a series of row houses on what are relatively20

deep lots.  The lot area that we have here is 2,850.  Some21

of the existing, photos of the existing structure are shown22

here, both the row -- or the row along the top are the23

existing images from the street as well as the existing24

images from the rear alleyway.25
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The existing site plan here shows the structure in1

the middle, and the dark poché is that existing two-story2

dwelling.  Our proposal here is to create a three-unit,3

three-story structure with a cellar.  We are constructing a4

third-floor addition and we are constructing a rear addition. 5

I think it's important to note that the project in6

its entirety conforms to the zoning envelope.  We are7

adhering to the 10-foot rear addition rule.  We are setting8

back three feet from roof top architectural feature along9

Upshur Street.10

There are several special exception criteria that11

are required.  We are complying with all  of them.  We're not12

requesting any waivers from any of those elements.  We do13

meet the requirement for a lot area.  We have in excess of14

2,700 square feet of lot area so we are permitted using the15

900 square-foot rule a total of three units.16

Here's the section through the building here that17

shows again that three-foot setback from the upper floor for18

the third-floor addition.  We're preserving the front façade. 19

We are keeping the existing dormer roof and the existing20

porch roof.  There's some renovation/restoration work that21

will be required that will be undertaken by the Applicant. 22

In addition, we are constructing a 10-foot rear addition on23

the ground floor and the second floor which allows us to24

create a roof deck, or deck above that on the third floor.25
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This is the existing front elevation on the left-1

hand side; the proposed elevation on the right.  We're2

intending to preserve all of the architectural elements on3

that front façade.  We will be constructing a new front4

areaway as well as a penthouse.  That penthouse will be set5

back from the back of that architectural feature by a6

distance of three feet.  7

The rear façade will be reconfigured to provide8

stairs from both the second-floor unit and the ground-floor9

unit as well as the cellar unit to the rear.  And then we're10

also proposing a third-floor rear deck that's set back.11

The façades facing both the adjacent neighbors will12

be new exterior walls that are clad in cement board.  As you13

can see in the north and south they're virtually identical.14

The plans illustrate the unit configuration.  Each15

of the units has -- well, I'm sorry, the unit 1 and unit 216

have two bedrooms with a living area at the front.  The17

upper-level unit 3 has two bedrooms on the second floor and18

then a single bedroom on the third floor with again that roof19

deck.  20

One of the requests that was made even though we're21

not pursuing a waiver to the 10-foot rule was a shadow study. 22

This was a request made by the ANC, so we provided that as23

a part of the application.  And so these are the three solar24

studies that appear at the spring and fall equinox, the25
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summer equinox and again in the winter time.1

With that I'd like to conclude my portion of the2

presentation and would be open to any questions from the3

Board.4

CHAIRPERSON HILL:  Okay.  All right.  I have a5

couple questions, Mr. Teass.6

So again, Mr. Teass, in terms of the program, like7

you guys are just here for the conversion, right?  And you8

didn't go back any farther.  You're not here for the waiver,9

right?  And so -- and I know you've been here a variety of10

times, right?  And so how did you guys -- I'm just kind of11

-- I'm just curious as to -- it's a much deeper lot.  You12

could have actually gone for a waiver.  How did you come to13

the decision of not doing that?14

MR. TEASS:  I think the Applicant struggled with15

whether or not to do a completely matter-of-right project16

which would have entailed a third-floor addition and a rear17

addition and then pursuing the three units.  And I think that18

they also had done a project at 615 Upshur several years ago19

and had come to the conclusion that mimicking that form was20

going to be the best response to the neighborhood.  And they21

didn't want to be more aggressive about a further rear22

addition, so they did not seek to pursue any waivers.23

CHAIRPERSON HILL:  Did they go after the waiver in24

the previous one?25
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MR. TEASS:  I don't believe so.  We weren't part of1

the BZA part of that case, but I don't believe so.2

CHAIRPERSON HILL:  Okay. Okay. All right. 3

Does anybody have any questions?4

(No audible response.)5

CHAIRPERSON HILL:  Okay.  Commissioner, I guess my6

question again to you was -- well, first of all, do you have7

any testimony you'd like to give us?8

MS. VARZI:  Sure.9

CHAIRPERSON HILL:  Okay.  Please go ahead.10

MS. VARZI:  Would you like me to just tell you? 11

Basically it might even answer your questions, because I12

reached out to the neighbors on that block.  And because13

there had been a previous development by the same developer14

two doors down, several of the neighbors gave me a list of15

requests that they would like to happen during the time of16

construction.  And so a lot of that fell onto the list of our17

conditions on our letter of support.  And that was -- that18

came from a meeting with neighbors and lots of email19

conversations.20

CHAIRPERSON HILL:  Okay.  No, I mean I appreciate21

that.  22

And, Mr. Teass, I guess your -- I guess back to my23

original comment from the very beginning, commissioner, is24

that most of these -- well, the conditions that you put25
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forward are conditions that we wouldn't be able to1

necessarily enforce.  And so as I understand again, you and2

the developer have come to an understanding that this is what3

they're going to do in order to have the support of the ANC4

regardless of whether we put them in as conditions or not.5

And so, Mr. Teass, just to get this on the record6

again, your client understands the conditions that they7

worked with with the ANC and is -- plans on agreeing to those8

and being accountable to those, correct?9

MR. TEASS:  Yes, sir.10

CHAIRPERSON HILL:  Okay.  11

All right.  Does anybody have any questions for the12

commissioner?13

VICE CHAIR HART:  Just one question.  I'm sorry,14

not for the commissioner.  This is for Mr. Teass.15

There is someone that has submitted a letter in16

opposition to this case.  I think it was yesterday that they17

submitted it.  And it was a -- it's kind of a general --18

well, yes, it's kind of a general letter.  Some of the --19

they just didn't really want the third story to be added to20

the building.  I don't know if you saw the letter.21

MR. TEASS:  I did.  It's a neighbor that lives I22

believe around the corner from the project.23

VICE CHAIR HART:  And had you had any conversation24

with them prior to that or had you -- were you aware that25
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this was a concern?1

MR. TEASS:  I had not.  We did present this at the2

ANC.  We did follow all the postings.  We worked very closely3

with the ANC commissioner.  So both of us were very surprised4

to see that filing yesterday.5

VICE CHAIR HART:  I was going to ask, Ms. Varzi, if6

you could -- or Commissioner Varzi, if you could --7

MS. VARZI:  Yes, he just showed this to me this8

morning, and I was surprised.  And in my head I thought, oh,9

should I have gone over to New Hampshire and spoken with all10

of those neighbors?  11

And actually someone on Varnum also wrote to me12

after they got the BZA letter.  And again I thought, oh,13

should I have asked everyone on Varnum as well what their14

feelings are about this?  But I focused on the neighbors on15

the block directly affected.16

VICE CHAIR HART:  I understand.  I just was -- I17

was more curious as to --18

MS. VARZI:  Yes.  No.19

VICE CHAIR HART:  -- if you had heard any of that.20

MS. VARZI:  And I'll go reach out to them.21

VICE CHAIR HART:  Thank you.22

MS. VARZI:  I'm all about community.23

VICE CHAIR HART:  Thank you.24

CHAIRPERSON HILL:  Yes, but there I mean, Mr.25
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Teass, you guys aren't going -- you're doing everything1

basically by matter-of-right except for the conversion,2

correct?3

MR. TEASS:  Correct.  Yes, I think it was important4

for the property owner to maintain a zoning-complying5

envelope.6

CHAIRPERSON HILL:  Right.  So just, commissioner,7

they could build that.  They just couldn't get the third8

unit.  They'd have just have two units rather than three,9

just if you do speak to that person.10

MS. VARZI:  And I will state that one of --11

actually one of the neighbors also mentioned at our meeting12

there are several people that don't like these three-unit13

conversions --14

CHAIRPERSON HILL:  Sure.15

MS. VARZI:  -- myself included, and we just wanted16

to get it on record.  But we also know that things are17

changing in the neighborhood.18

CHAIRPERSON HILL:  Sure.  Yes, things are -- yes.19

All right.  I'm going to turn to the Office of20

Planning.21

MS. FOTHERGILL:  Good morning.  I'm Anne Fothergill22

with the Office of Planning, and the Office of Planning23

recommends approval of the special exception and finds it24

meets the review criteria, and we rest on the record.  And25
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I'm happy to take any questions.1

CHAIRPERSON HILL:  All right.  Does the Board have2

any questions of the Office of Planning?3

(No audible response.)4

CHAIRPERSON HILL:  Does the Applicant have any5

questions of Office of Planning?6

MR. TEASS:  No, sir.7

CHAIRPERSON HILL:  Commissioner, do you have any8

questions of Office of Planning?9

MS. VARZI:  (No audible response.)10

CHAIRPERSON HILL:  Okay.  Just say no, please.11

MS. VARZI:  No, please.12

CHAIRPERSON HILL:  Thank you.13

(Laughter.)14

CHAIRPERSON HILL:  Thank you.  Thank you.  That's15

all right.  It's one of those days for me. 16

Let's see.  Is there anyone here wishing to speak17

in support?18

(No audible response.)19

CHAIRPERSON HILL:  Is there anyone here wishing to20

speak in opposition?21

MS. O'HANLON:  I will.22

CHAIRPERSON HILL:  Okay.  And please come forward.23

MS. O'HANLON:  Sure.24

CHAIRPERSON HILL:  Were you sworn in earlier?25
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MS. O'HANLON:  (Off microphone.)1

CHAIRPERSON HILL:  Okay.  That's all right.  2

Let's see.  So, Mr. Moy, if you -- if there's3

anybody here who missed getting sworn in, if you could please4

stand and take the oath administered by the secretary to my5

left?6

MR. MOY:  Do you solemnly swear or affirm that the7

testimony you're about to present in this proceeding is the8

truth, the whole truth -- 9

CHAIRPERSON HILL:  Commissioner, you didn't get10

sworn in?11

MS. VARZI:  No.12

CHAIRPERSON HILL:  Could you just please stand up13

and get sworn in?  That's all right.  Just go ahead and stand14

up and get sworn in.  Thank you.15

MR. MOY:  All right.  Do you solemnly swear or16

affirm that the testimony you're about to present in this17

proceeding is the truth, the whole truth and nothing but the18

truth?19

(No audible response.)20

MR. MOY:  Thank you.  You may be seated.21

CHAIRPERSON HILL:  Yes, please come forward.  Just22

come forward.23

MS. O'HANLON:  This is my first time --24

CHAIRPERSON HILL:  That's all right.  You have to25
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speak in the microphone.  I apologize.1

Commissioner -- just before you go -- so you came2

here, you didn't get sworn into the earlier case.  That's all3

right.  You didn't get sworn in the earlier case.  On the4

record everything that you said in the earlier case was the5

truth, correct?6

MS. VARZI:  Everything I said in the earlier case7

regarding New Hampshire Avenue was correct.8

CHAIRPERSON HILL:  Okay.  Thank you so much.9

MS. VARZI:  Sorry.10

CHAIRPERSON HILL:  All right.  That's all right. 11

It's quite all right.12

All right.  If you could please introduce yourself13

for the record?14

MS. O'HANLON:  Certainly.  My name is -- 15

CHAIRPERSON HILL:  You need to push the button16

once.17

MS. O'HANLON:  There we go.  My name is Kathy18

O'Hanlon.  I'm a resident at 605 Upshur Street, a couple19

doors down from this proposed change.  And --20

CHAIRPERSON HILL:  Okay.  Ms. O'Hanlon, I'm 21

sorry -- 22

MS. O'HANLON:  Yes.23

CHAIRPERSON HILL:  -- just want to interrupt you. 24

So as a member of the public you'll have three minutes to25
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give your testimony.1

MS. O'HANLON:  Okay.2

CHAIRPERSON HILL:  And there's a clock here that3

Mr. Moy is going to reset, and you can begin whenever you4

like.5

MS. O'HANLON:  Thank you.  The bottom line is that6

we're asking for more community outreach.  There's been some7

confusion the last couple of months with neighbors talking8

about this along our block about whether these are going to9

be apartments.  If they're going to be apartments; that is10

listed on one of the documents in the file, that's a true11

concern for a neighborhood of homeowners.  We would love to12

see this not be a third-floor conversion because it will13

impact the light, it will impact the few neighbors nearby14

that do gardening.  15

And lastly, the neighbors adjacent to the most16

recent renovation down the road from us; I can't remember the17

exact address, have found that they feel very boxed in by18

this 10 feet that's been added in the back and the addition19

above them and feel that it negatively impacts property20

values.21

So really asking that there be more community22

outreach and more discussion between the ANC and the23

community before approval.  Thank you.24

CHAIRPERSON HILL:  One second.  That's okay. 25
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That's okay.  Just one second, commissioner.1

Does anybody have any questions for the witness?2

HART:  I do have just -- okay.  Go ahead.3

VICE CHAIR HART:  Just a question.  Were you able4

to attend the ANC meeting that they had regarding this?5

MS. O'HANLON:  I was not able to attend, so I am6

relying on notes that -- I don't have a copy of the letter--7

notes from Ms. Toni Kearns.8

VICE CHAIR HART:  Thank you.9

CHAIRPERSON HILL:  Okay.  So, Ms. O'Hanlon, I guess10

have you been in that neighborhood for a little while?11

MS. O'HANLON:  About four years.12

CHAIRPERSON HILL:  About four years?  13

MS. O'HANLON:  Yes.14

CHAIRPERSON HILL:  Okay.  So just to let you know15

in terms of what they are trying to do.16

MS. O'HANLON:  Yes.17

CHAIRPERSON HILL:  So they are here before us in18

order to get a special exception for a conversion, meaning19

to get the third unit.  So in terms of what they're actually20

doing in terms of the envelope of the building, it's all21

matter-of-right.  So they could actually do it on their own22

with only two units, right?  So they're only here actually23

for the special exception for the third unit.  And so I'm24

just kind of clarifying that.  That's what we're kind of25
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going over.  Well, that -- as well as light and air.  We do1

talk about light and air.  But that's why they're basically2

here before us.  So I'm just trying to provide some clarity3

to that.4

Okay.  Commissioner, you said -- you looked like5

you had something to say?6

MS. VARZI:  I guess I'm just a bit confused because7

actually Debra Waller who lives next door to the development8

had concerns about real estate and whatnot came to an9

agreement with the developer.  So we've had lots of10

discussions over this.  So I know --11

CHAIRPERSON HILL:  Okay.  So, commissioner, I guess12

you guys can take this off line --13

MS. VARZI:  We will, yes.14

CHAIRPERSON HILL:  -- kind of if you want to right15

after this.16

All right.  So, Ms. O'Hanlon, thank you so much.17

MS. O'HANLON:  Thank you.18

CHAIRPERSON HILL:  You're welcome.19

Mr. Teass, do you have anything you'd like to add20

the end?21

MS. O'HANLON:  Not at this time.22

CHAIRPERSON HILL:  Okay.  I'm going to close the23

hearing.  Is the Board ready to deliberate?24

(No audible response.)25
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CHAIRPERSON HILL:  Okay.  I can start.  Again, as1

I've kind of pointed out as we were going through this, I2

actually don't have an issue with the project.  I mean I3

thought that it's kind of -- not surprising isn't the right4

word.  Like they are doing the envelope that they can do with5

matter-of-right.  They're converting -- they're here for a6

conversion.  One of the conversions is actually what -- and7

I will say quote/unquote, a family unit, a three-bedroom8

unit, which there's a whole discussion as to what a family9

is and all of those kinds of things that we've kind of come10

into contact with.  11

But in terms of what I believe the Applicant is12

trying to do and if they are meeting the criteria and the13

standard for us to grant the relief requested within zoning,14

I believe that they are doing so. 15

In terms of the conditions as I've clarified with16

the ANC, they are conditions that we would not necessarily17

be able to enforce, however, the Applicant in the testimony18

today has provided again testimony that they are going to19

live up to the agreements that have come forward with their20

working with the ANC community.  So I don't have any issues21

with the application and I'm going to vote to approve.22

Is there anything else anyone would like to add?23

MR. MAY:  Mr. Chairman, I just want to compliment24

Mr. Teass on the design work for this.  I don't do this very25
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frequently, so it's hard for me to come up with the right1

words.  No, but this is -- I think this is very thoughtfully2

done.  I like the idea that it was all done within the bounds3

of what would be allowed matter-of-right, although arguably4

it could have gone a little bit further than this.5

And I also think just the quality of the drawings6

and the explanation is also very clear and helpful.  It was7

a very easy set of drawings to understand.  And the approach8

to adding the addition on the third floor and making it seem9

nearly invisible from the front I think is very well done. 10

I mean on the back of course it's going to be visible, but11

the back is -- you can manipulate under the -- as a matter-12

of-right, so I think that's a bit less of a concern.  But I13

think overall the thing is very well done.  So thank you.14

CHAIRPERSON HILL:  Anyone else?15

(No audible response.)16

CHAIRPERSON HILL:  Okay.  Great.17

All right.  Well, thank you, Mr. May, for your18

comments.19

I'm going to go ahead and make a motion to approve20

Application No. 20188 as captioned and read by the secretary21

and ask for a second.22

MEMBER JOHN:  Second.23

CHAIRPERSON HILL:  The motion has been made and24

seconded.  All those in favor, say aye?25
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(Chorus of aye.)1

CHAIRPERSON HILL:  All those opposed?2

(No audible response.)3

CHAIRPERSON HILL:  The motion passes, Mr. Moy?4

MR. MOY:  Staff would record the vote as four to5

zero to one, and this is on the motion of Chairman Hill to6

approve the application for the relief requested.  Seconding7

the motion is Ms. John.  Also in support Vice Chair Hart,8

Zoning Commissioner Peter May, and no other members present.9

CHAIRPERSON HILL:  All right.  Thank you, Mr. Moy.10

Thank you all very much.  Thank you.11

MS. VARZI:  Do you know if the next ANC 4C is12

coming up soon?  If not, I need to leave.13

CHAIRPERSON HILL:  If you just talk to the14

secretary there.15

(Pause.)16

CHAIRPERSON HILL:  Could we get IT out here, if17

it's possible?  Thank you so much.18

(Pause.)19

CHAIRPERSON HILL:  All right.  Mr. Moy, if we can20

get started again, please?21

MR. MOY:  Yes, thank you, Mr. Chairman.22

So before the Board, and I see everyone's already23

rushed to the table, this is Case Application No. 20189 of24

-- I'm going to butcher the name, but it's Ihab, I-H-A-B,25
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Mogassbi -- okay, I got that one -- Diamond Ridge, LLC, as1

amended for special exceptions under the -- I'm going to read2

what's been filed -- special exceptions under the general3

penthouse requirements of Subtitle C Section 1500.4, Subtitle4

C Section 1504 from the penthouse enclosure requirements of5

Subtitle C Section 1500.9, Subtitle E Section 5201 for the6

rear addition requirements of Subtitle E Section 205.4, under7

Subtitle E Sections 206.2 and 5203 from the rooftop8

architectural element requirements of Subtitle E Section9

206.1, and from the residential conversion requirements of10

Subtitle U Section 320.2.  This would convert a currently11

vacant attachment building to a three-unit apartment house,12

RF-1 Zone.  This is at 1422 Shepherd Street, N.W., Square13

2693, Lot 18.14

And, Mr. Chair, I would ask the Applicant to15

confirm what I've read into the record.16

CHAIRPERSON HILL:  Okay.  Great.  Thank you, Mr.17

Moy.18

Okay.  Let's first do introductions, if we could. 19

If you could introduce yourselves from my right to left?20

MS. VARZI:  Kim Varzi, ANC 4C-07.21

MR. COHEN:  Christopher Cohen from the Law Firm of22

Holland & Knight.23

MR. FREEMAN:  Kyrus Freeman, Holland & Knight.24

MR. MOGASSBI:  Ihab Mogassbi, Diamond Ridge.25
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MR. NOVITSKE:  Ray Novitske, Novitske Architects. 1

That's N-O-V-I-T-S-K-E.2

MR. BUTLER:  James Butler.  I live at the adjoining3

property at 1424 Shepherd Street.4

CHAIRPERSON HILL:  Okay.  And, Mr. Butler, are you5

here to testify in one capacity or the other?6

MR. BUTLER:  Yes, we agree with the changes that7

have been made.  I think that the argument is for the top of8

the home.  It was a eyesore.9

CHAIRPERSON HILL:  That's okay, Mr. Butler.10

MR. BUTLER:  Yes.11

CHAIRPERSON HILL:  I'm sorry.  I was just trying to12

understand if you were here with the application --13

MR. BUTLER:  Yes.14

CHAIRPERSON HILL:  -- or you're here for public15

testimony.  You're here for public testimony?16

MR. BUTLER:  Public testimony.17

CHAIRPERSON HILL:  Okay.  So, Mr. Butler, if it's18

okay I'll call you when the public testimony portion of the19

hearing is.20

MR. BUTLER:  All right.21

CHAIRPERSON HILL:  But thank you so much for coming22

up.  You can go ahead and sit back down is what I'm trying23

to get at.24

MR. BUTLER:  Thank you.25
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CHAIRPERSON HILL:  And when the public testimony1

part comes up, which is a little bit later, we'll call you2

up.3

MR. BUTLER:  Thank you very much.4

CHAIRPERSON HILL:  You're very welcome.5

All right.  Let's see.  All right.  So Mr. Freeman,6

I assume you're going to be presenting to us.  7

So a couple of things.  First of all, Mr. Cohen,8

welcome back.  Nice to see you.9

MR. COHEN:  Thank you.10

CHAIRPERSON HILL:  And then, Mr. Freeman.  So we11

don't have anything in the record in terms of your ability12

to represent this client, so I assume you're going to kind13

of speak to that a little bit and then supplement the record. 14

Is that correct?15

MR. FREEMAN:  Absolutely.  Yes, sir.16

CHAIRPERSON HILL:  And you're here -- you're the17

client, correct, sir?18

MR. MOGASSBI:  Yes, sir.19

CHAIRPERSON HILL:  And he's here representing you,20

correct?21

MR. MOGASSBI:  Yes, sir.22

CHAIRPERSON HILL:  If you'd just speak in the23

microphone, please?24

MR. MOGASSBI:  Yes, sir.25
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CHAIRPERSON HILL:  Okay.  Great.1

All right.  So, Mr. Freeman, I'm going to go ahead2

and let you kind of walk us through what your client is3

trying to do.  I see some of the things that you've kind of4

handed out to us.  5

I'm going to go ahead and put 15 minutes on the6

clock, Mr. Moy, just so I know where we are.7

Some of the initial questions that I had were if8

there is any kind of preliminary matters concerning the9

Affidavit of Posting and also posting in general.  It seemed10

as though there was some question as to whether or not it had11

been posted correctly and also how long it had been posted. 12

So perhaps you could kind of speak to that as you're going13

through your presentation as to whether or not you still do14

need a waiver for those things.15

I do see that the ANC is here, and they actually16

had filed something, so therefore I assume there has been17

some community outreach and also then the ANC has been18

presented to.19

Outside of that I guess if you -- there was a new20

self-cert.  And if you could clarify that the relief that Mr.21

Moy, the secretary, had read out is the relief that you are22

actually requesting.  I'm going to, as I said, put 15 minutes23

on the clock, and you can hit on any ones that you like in24

any order that you'd like to.25
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MR. FREEMAN:  Sure.  Thank you.  Again, Kyrus1

Freeman, Holland & Knight.  We were first in contact with the2

Applicant on Friday and engaged as of Monday, so we have an3

authorization letter which we will get in the record.4

Since that time we've tried to put materials in a5

manner that -- 6

CHAIRPERSON HILL:  Mr. Freeman, I'm sorry.  I'm7

going to interrupt you just for the audience.8

So after this we are going to take lunch.  I know9

we're trying to get through as many as we can, but I've been10

told that if we don't take lunch, somebody's going to shoot11

me.  So we're going to take lunch.12

So, Mr. Freeman, go ahead.13

MR. FREEMAN:  Sure.  So in front of you you have a14

copy of the presentation that we'll go through, and I also15

submitted an updated set of justification and information16

that I will base our presentation on just to make sure you17

have that.18

So in terms of the posting it was initially posted19

on January 16th, and that posting is included in the record20

at Exhibit --21

VICE CHAIR HART:  Fifty?22

MR. FREEMAN:  The original posting was done and is23

included in the record at Exhibit 35a-1 and 35a-2.  It was24

posted incorrectly.  It was put on the wrong place.  It was25
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put on a pole instead of on the front of the building. 1

Subsequent to that the Office of Zoning contacted the2

Applicant and they went out and re-posted on January 29th,3

2020.  They moved the -- put the sign kind of on the property4

in accordance with the posting requirements.5

So the Exhibit 50 is still not completely accurate6

because it has incorrect dates, so we have an updated7

corrected Affidavit of Posting that shows where the pictures8

are located and the date that it was posted on.  So again,9

it was posted on January 16th, re-posted on January 29th, and10

we have an updated Affidavit of Posting confirming that 11

those --12

CHAIRPERSON HILL:  And you put the Affidavit of --13

you did put that in the record, is that correct?14

MR. FREEMAN:  So we were locked out of the record15

today, so I have not --16

CHAIRPERSON HILL:  Okay.17

MR. FREEMAN:  That's why I've given you all of this18

paper copies --19

CHAIRPERSON HILL:  Did you get the affidavit up to20

us as well?21

MR. FREEMAN:  No, sir.22

CHAIRPERSON HILL:  Okay.23

MR. FREEMAN:  But I have a hard copy and I'm happy24

to update that and upload that.25
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CHAIRPERSON HILL:  Okay.  If you just could upload1

that into the record?  Right.  And then the Affidavit of2

Maintenance?  We don't have an Affidavit of Maintenance3

either.4

MR. FREEMAN:  We can upload both of those.5

CHAIRPERSON HILL:  Okay.  But they'll need waivers6

then?  Right.  Okay.  So you're asking for waivers on -- for7

the Board from the Affidavit of Posting and the Affidavit of8

Maintenance, correct?9

MR. FREEMAN:  Yes.  And as you --10

CHAIRPERSON HILL:  Okay.11

MR. FREEMAN:  -- indicated there, we've been out to12

the ANC multiple times.  The letter -- the record indicates13

multiple support letters from the ANC.  And you'll hear from14

at least one neighbor in support of the project.15

CHAIRPERSON HILL:  Okay.  So concerning the -- and16

I'm now speaking to the Board.  Concerning the Affidavit of17

Maintenance and the Affidavit of Posting in terms of waivers18

is the Board comfortable granting the waivers?  I am due to19

the fact that the ANC is here and it seems as though we've20

had -- there has been significant community outreach as well21

as input from the community that I believe that they have22

been properly notified.23

Any other comments for the Board?24

MR. MAY:  I just want to get clarity.  How long has25
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there been a sign out front, whether it was in the right1

location or wrong?2

MR. FREEMAN:  It was exactly January the 16th.3

MR. MAY:  January 16th?  So it's been almost three4

weeks that there's been a sign out front?5

MR. FREEMAN:  Almost, yes --6

MR. MAY:  Almost?7

MR. FREEMAN:  -- to today.8

MR. MAY:  And then it was moved to the proper9

location --10

MR. FREEMAN:  The same day.11

MR. MAY:  -- on what day?12

MR. FREEMAN:  The 29th.13

MR. MAY:  29th?  Okay.  So, yeah, it's a week ago. 14

Okay.  Thank you.15

CHAIRPERSON HILL:  Okay.  All right.  So we're16

going to go ahead and grant the waivers then for the17

maintenance and the posting.  18

All right.  Mr. Freeman, you can continue.19

MR. FREEMAN:  So I'll start with our slides.  What20

we have been focused on since we initially got engaged was21

going through the record and assembling the information in22

a way that hopefully is clear and understandable to the23

Board.24

So what we thought is important in this case is the25
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timeline, because what we're talking about is an existing1

building.  In February 2014 DCRA issued a building permit. 2

We'll call that the 2014 permit.  That was issued to the3

prior owner of the site.  The prior owner of the site4

constructed essentially the entire shell of the building5

including what you'll see is located in the rear.6

The Applicant acquired the site in 2014 through the7

District's Vibrant -- Vacant to Vibrant Initiative, so as a8

result of that three units, two of which are affordable.  On9

October 29th, 2019 the Applicant filed a BZA application.  10

Subsequent to that, December 30th, 2019, DCRA11

issued a new building permit for the work that our client12

did.  And you'll see that on the next slide.  Interestingly13

you'll see that the work that we're now asking for relief for14

was shown on those building permits that were approved by15

DCRA.  16

We began construction work in January 20th --17

January 2020 and then ultimately, as you'll see in the18

record, we got an email from DCRA saying they're about to19

revoke the 2019 permit.  So I think that background hopefully20

is helpful.21

So again, this is more background.  These plans are22

in the record, but may not -- you may not be clear what they23

are.  24

So back in 2014, again DCRA issued a building25
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permit for construction of a rear addition and construction1

of a third-floor addition, I will say as well as conversion2

from two to three units.  So at the point DCRA issued this3

permit, relief for the rear extension was not required4

because this was under ZR58, nor was the relief to do the5

conversion of three units because that was permitted as a6

matter-of-right under the 58 regulations.7

So in our view two areas of relief we think are not8

necessary.  We think we're grandfathered.  But just because9

the way the referral came over we're going to make the case10

for the rear yard and the conversion since they're there.  11

So in 2019 my client acquired the site, and in12

consultation with the ANC and neighbors reached out to folks13

to figure out what -- kind of what was going on, what type14

of --15

CHAIRPERSON HILL:  How complete was it when your16

client got the project?17

MR. FREEMAN:  I think it wasn't -- the shell was18

almost 100 percent complete.19

MR. MOGASSBI:  We purchased the property from DACD20

in 2019 for three units.  All of the structure was done.  The21

framing, the electrical/mechanical was all 90 percent done. 22

So everything -- we just came in and finished and got a new23

permit.  And we tried to apply -- renew the old permit 2014,24

but DCRA refused and said you have to apply the permit from25
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zero.  So we started -- we approached the --1

CHAIRPERSON HILL:  When did you purchase it again? 2

I'm sorry.  When in --3

MR. MOGASSBI:  2019.4

CHAIRPERSON HILL:  -- '19?  5

MR. MOGASSBI:  September.6

CHAIRPERSON HILL:  When in '19?7

MR. MOGASSBI:  September.8

CHAIRPERSON HILL:  Okay.9

MR. MOGASSBI:  September 2019.  It's two affordable10

housing and one market price.  We bought them from the D.C.11

government, from the DACD.12

CHAIRPERSON HILL:  Got it.13

MR. MOGASSBI:  And they told us this is going to be14

three units.  When we signed the contract with DACD it was15

three units, but when we applied for the permit, the DCRA16

said you don't have the right to get the three units --17

CHAIRPERSON HILL:  Got it.18

MR. MOGASSBI:  -- because it's still --19

CHAIRPERSON HILL:  Is two still going to be20

affordable?21

MR. MOGASSBI:  Two of them is affordable, one is22

market, yes.23

CHAIRPERSON HILL:  All right.  Okay.24

MR. MOGASSBI:  We have the --25
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CHAIRPERSON HILL:  Do you know why they walked1

away?2

MR. MOGASSBI:  They had some -- he can tell you3

more, the neighbor.4

CHAIRPERSON HILL:  Okay.5

MR. MOGASSBI:  We have no information about that. 6

But all the building, the structure, the framing, the7

roofing, the windows, the siding was all done.  So we just8

came in and we found all the mechanical was installed, the9

electrical was installed --10

CHAIRPERSON HILL:  Got it.11

MR. MOGASSBI:  -- all the framing, the plumbing.12

CHAIRPERSON HILL:  Okay.  All right.  Great.13

Okay, Mr. Freeman.14

MR. FREEMAN:  And just one more to further answer15

that question:  Our written submission, Exhibit Tab A, shows16

the -- describes the building permit.  And what you can see17

is the 2015 -- I'm sorry, 2014 permit says renovation of a18

single-family dwelling and convert it to three apartment19

units, remove all interior partitions and exterior rear wall,20

install new partitions, new electrical, new plumbing and new21

HVAC system as per plans, new rear third-floor addition, roof22

top deck with spiral stairs, new exterior concrete stairs and23

retaining wall.  So that's what was permitted in 2014 and24

constructed.25
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When our client purchased the site, if you go to1

Tab C, we filed a permit application.  And what that says is2

completion of mechanical, electrical, plumbing systems on all3

floors, provide plumbing and lighting fixtures, provide4

exterior finish on wood frame addition at rear.  So again5

that addition was already there.  Provide interior, provide6

retaining wall, remove a portion of the roof.  And let's talk7

about that now.8

So when you look at what's on the screen comparison9

of 2014 versus 2019, at the front of the building there was10

an addition that people didn't love, so our client cut that11

back, carved the front of the building and created a12

penthouse.  And that's what triggers the need for the13

penthouse relief.  14

Again, they applied for a permit.  And what you can15

see there in red is that what they -- what our client built16

is exactly what was shown on the permit.  And you can see on17

red that DCRA approved that plan, so it's not a situation in18

which these guys built something that was not seen or19

reviewed or approved by DCRA.20

VICE CHAIR HART:  Mr. Freeman, one question.21

MR. FREEMAN:  Sure.22

VICE CHAIR HART:  In what you were reading in Tab23

C --24

MR. FREEMAN:  Yes.25
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VICE CHAIR HART:  -- you noted that what they were1

looking at doing was kind of completion of some things that2

were already done.  The very end of that in that permit3

application it says two dwelling units, creating two dwelling4

units.  So how is that --5

MR. FREEMAN:  Yeah.6

VICE CHAIR HART:  -- the difference between that? 7

And actually if you go to Tab D for the building permit again8

for 2019, this is December 2019, this actually also says9

creating two dwelling units.  Actually I think they took the10

same information from --11

MR. FREEMAN:  Sure.12

VICE CHAIR HART:  -- one to the other, but -- 13

MR. FREEMAN:  Yes.14

VICE CHAIR HART:  -- if you could just about that,15

just describe --16

MR. FREEMAN:  So I will let the architect describe17

it in a little more detail.  It gets a little complicated. 18

My understanding is DCRA said, well, we'll give you a permit19

for the two units because we think you can do two, but you20

got to go to the BZA to get approval to do the third unit. 21

That's why this permit is for two units.  But again, I'll let22

the architect --23

MR. NOVITSKE:  Yes, that is correct.  We were -- in24

order to keep the project moving along we were given the25

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com



104

instructions or given the suggestion that we apply for a by-1

right construction of two units and then go for the third2

unit in the basement for BZA -- in a BZA application.3

VICE CHAIR HART:  Yeah, I think I understand what4

you're saying.  Thank you for that clarification.  And what5

we're seeing here is -- oh, from the 2014 to what's happening6

now?7

MR. MOGASSBI:  We also have a time schedule to hand8

over these properties to DACD the end of April.  And we9

signed a contract with the government, but due to these10

issues we had to get only two units to get them on -- back11

on market soon as possible.  So the DACD mentioned us that12

we have to get at least two of them fast and go apply to get13

-- resume for the third unit.14

VICE CHAIR HART:  But the two that you're getting15

-- that you'd be doing, neither one of them -- are they both16

the market ones?17

MR. MOGASSBI:  No, one market and one affordable18

housing.19

VICE CHAIR HART:  And do you have something in20

writing that says that?21

MR. MOGASSBI:  Yes.  Yes.22

VICE CHAIR HART:  Okay.  You don't have to have it23

right now.  Just was curious.24

MR. MOGASSBI:  Yes.25
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VICE CHAIR HART:  You can go ahead.1

MR. FREEMAN:  Thank you.  So this again is a2

comparison of what was initially built on the left in 20143

versus what was -- what they received a permit for and built4

in 2019.5

This image is -- I think the record may have been6

somewhat confusing.  The image in the left is what was built7

by the initial owner, that pop-up.  Our client, in working8

with the neighbors and trying to figure out how to deliver9

the project in a way that's more compatible with the10

character -- what you see on the right is the revised.  The11

revised is -- I think the neighbors will say they think the12

revised design is much better than what was initially13

permitted, or constructed.  14

The revised design, one of the areas of relief, you15

can see those two windows.  Under the 50 -- under ZR16 you16

can't remove or alter existing dormers.  What you can see is17

those are altered to be -- those have been altered in order18

to make that change of façade work.  And Ray can talk about19

that more if you want.20

MR. MAY:  Well, can you hold that picture for a21

second?22

MR. FREEMAN:  Sure.23

MR. MAY:  Are you going to fix all the stuff that's24

wrong with that?  I mean like the windows that are the wrong25
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kind of windows and are you going to put back the big eave1

on the roof or -- I was just looking at the drawings and2

didn't quite see it.3

MR. MOGASSBI:  Yes.  Yes, of course.4

MR. MAY:  So you're going to replace those windows5

that are there?6

MR. MOGASSBI:  The one -- the second floor he's7

talking about.8

MR. MAY:  Second floor?  And what about the first9

floor because first floor doesn't look --10

MR. MOGASSBI:  Yes, we did change the first floor. 11

We returned --12

MR. MAY:  Yes.13

MR. MOGASSBI:  -- the new one as the same actual14

size it was built.15

MR. MAY:  Right.  Perfect.  Okay.  And so it's16

paired double-hungs or something?17

MR. MOGASSBI:  Yes, we returned the actual big size18

it was designed --19

MR. MAY:  Yes.20

MR. MOGASSBI:  -- in 1809.21

MR. MAY:  Good.22

MR. NOVITSKE:  And as far as the existing roof23

extension, we were not going to rebuild that the way it is24

now, or excuse me, the way it was in 2014.  And if you look25

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com



107

at the 2014 drawings you will see that that roof was not1

included in their design either.2

MR. MAY:  Oh, I know it wasn't.3

MR. NOVITSKE:  Okay.4

MR. MAY:  I mean that wasn't any question.  The --5

well, I'm sorry.  I didn't know that it wasn't, but it6

wouldn't surprise me at all it wasn't.7

Now with -- I mean, well, looking at the drawing8

that's Exhibit 10, it does look like the eave is restored and9

it looks like the windows on the second floor are remaining10

and there's no image of the first floor windows.11

MR. FREEMAN:  So, Commissioner May, I'm trying to12

find the drawings that you're referring to.  But in our --13

what we distributed behind Tab D are the drawings that14

reflect the current proposal.  Or really not current15

proposal, but current situation as it exists.16

MR. NOVITSKE:  And if I may answer the question17

about the windows, at the time the building permit for 201918

was submitted we were planning on keeping the windows that19

you see in the images, but subsequent to that we learned that20

those windows are not in very good shape and would not make21

it through probably one year.22

MR. MAY:  Oh, okay.  Good.  So they -- so the23

drawing that we're seeing here, which you just pointed me to,24

Mr. Freeman, that's -- this is inaccurate in terms of the25
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windows.1

MR. NOVITSKE:  In terms of the windows.2

MR. MAY:  Yes.3

MR. NOVITSKE:  The configuration.4

MR. MAY:  But I mean it does seem pretty clear that5

it's -- that there's more of an eave there in this drawing. 6

MR. NOVITSKE:  Yes, the original building permit7

did have an overhang at the bottom of the new roof.8

MR. MAY:  Right.  And but that's not what you're9

planning to build now?  I mean it's in this drawing, too.10

MR. MOGASSBI:  It was just an issue that we're11

thinking about the future-wise of the drainage of the water. 12

So we found out that was going to be an issue, but we have13

no problem putting it as the drawings.14

MR. MAY:  Well, it's a matter of what you're15

putting into the record now.16

MR. MOGASSBI:  We are putting exactly what's in the17

record, sir.18

MR. MAY:  Yes, all right.19

MR. MOGASSBI:  We're not changing it.20

MR. MAY:  All right.  Thank you.21

MR. FREEMAN:  So the relief and part of this is22

there have been -- there's a self-certification form that --23

there's probably some errors in that.  Not probably.  There24

are some errors in that.  25
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But the relief, as referred from the Zoning1

Administrator, are these five areas: relief to allow the2

penthouse on the roof; relief to allow the penthouse to have3

walls of unequal height; relief from the setback requirement4

along the front; relief to allow the rear yard extension. 5

Again that -- in our view I don't think that's required6

because that's already there.  It was built in 2015.  But7

we're asking for that relief because I think we can meet the8

standard.  Relief to allow the architectural -- the dormer9

change and relief to convert the building from two units to10

three units.  So that is the relief there.11

And we go through -- so we prepared this slide.  I12

think the key point we're trying to make here is that, one,13

this stuff was -- this work was all permitted, approved by14

DCRA.  Our client, the Applicant, reasonably relied on those15

permits and approvals when they went out and did the work. 16

So from an equitable perspective, again we're not17

-- this isn't an appeal.  I understand we're not technically18

arguing estoppel.  I am not saying that in any manner, but19

what I am saying is that as you look through our -- the20

special exception standards, I think this is the appropriate21

frame to look through.  22

So justification for conversion of the existing23

residential building to an apartment house, we meet those24

standards other than the two: one, the rear yard, and two,25
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the architectural embellishment.  But we go through all of1

those in detail in our submission.  I think the Office of2

Planning report also went through in detail how we meet all3

of those standards for approval of the conversion.  So that's4

in the record.5

We also now add more detail in terms of how we meet6

the special exception standards for the penthouse7

requirements.  I could just read them.  The strict8

application would result in construction that is -- first of9

all, it's there.  So I'll start with that.  10

MR. MAY:  But that's my question, because how was11

that even built?12

MR. FREEMAN:  Because they got a permit for it.13

MR. MAY:  Well, I know, but I mean how was it --14

how did DCRA think that that was permissible?15

MR. FREEMAN:  I was not involved at that point.16

MR. MAY:  So you don't -- you agree that --17

MR. NOVITSKE:  I don't know either, but there was18

a discussion with the reviewer for the permit when we19

submitted and the actual stair tower didn't come up in the20

discussions, but the edge of the front deck did.  So we21

actually placed our railing for that upper deck back three22

feet and that satisfied the requirement in their minds.  That23

was the -- 24

MR. MAY:  So they just basically missed the fact25

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com



111

that they needed relief for the stair tower --1

MR. NOVITSKE:  For the stair tower to the2

penthouse? Probably.3

MR. MAY:  -- for the penthouse?  Okay.  But it's --4

we're seeing it in a -- under construction.  Is it complete5

at this moment?6

MR. MOGASSBI:  Yes, it is, sir.7

MR. MAY:  And roofed and enclosed and all that,8

siding and everything?9

MR. MOGASSBI:  Yes, all the siding and the10

shingles.11

VICE CHAIR HART:  Yes, all right.  Thank you.12

MR. FREEMAN:  So we go through -- the strict13

application of the requirements would be unduly restrictive,14

costly or unreasonable, right, because we'd have to remove15

it after going through all of this work.  16

Relief would result in a roof structure that is17

visually less intrusive.  I think one of the areas we're18

asking for is relief to have walls of unequal height, and in19

our view the walls of unequal height make it less obtrusive20

than what was there before.  Every effort has been made to21

minimize the need for this relief.  And again, I'm trying to22

get through given the time.23

CHAIRPERSON HILL:  Yeah, Mr. Freeman, it's okay. 24

I'm kind of like flipping through your slides here and I25
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appreciate -- I'm just trying to see if the Board has any 1

specific questions and then maybe we'll circle back around2

to you.  Okay?3

Does the Board have any specific questions? 4

Please, go ahead.5

MEMBER JOHN:  Yes, can you show me the 2019 permit6

and where the penthouse was approved --7

MR. FREEMAN:  Sure.8

MEMBER JOHN:  -- with unequal height?9

MR. FREEMAN:  Sure.  So the slide that's up 10

now --11

MEMBER JOHN:  Yes.12

MR. FREEMAN:  -- on the right-hand side that's the13

penthouse with walls of unequal height.14

MEMBER JOHN:  Can you mark on the screen and --15

MR. FREEMAN:  That's the penthouse with walls of16

unequal height.  The writing under it in red is the DCRA17

approval.18

CHAIRPERSON HILL:  Okay.  Anyone else?  All right. 19

Going to the Office of Planning.  Oh, wait.  Hold on.  20

Commissioner?  So again, do you have any testimony21

you'd like to give?  I know that in this particular case --22

again, and I do appreciate you being here all day.  In this23

particular case the conditions are similar in that they24

aren't conditions that we would be able to necessarily25
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implement because they're not necessarily either within our1

purview or enforceable.  And I do notice however that there2

was no contribution in this particular case, and I kind of3

just assumed it was because this is already there and you'd4

like to see it actually finished, or something.  I don't5

know.  Please provide any testimony you'd like to give.6

MS. VARZI:  Sure.  Again, in terms of contribution,7

two of the units are going to affordable housing, so there's8

no need.  It's already being --9

CHAIRPERSON HILL:  No, that's great.  That was kind10

of like -- a colleague just whispered that in my ear and I11

was like, yes, that's correct.  12

All right.  So again, these are -- okay.  Well,13

thank you so much for giving us your testimony.  Was there14

something else?15

MS. VARZI:  Well, I was just going to add that they16

did present in November and then we wrote a letter of support17

in December.  And so I'm certain that Commissioner Simon18

spoke with neighbors to get input as well, so --19

MR. NOVITSKE:  Yes, we had an additional 20

meeting --21

MS. VARZI:  -- it's all good.22

MR. NOVITSKE:  -- between the two ANC meetings23

where we met with the people on the street.  It's called a24

Neighborhood Block Group Club.25
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MS. VARZI:  So I just wanted to make sure that that1

was put out there, that the neighbors were contacted.2

MR. NOVITSKE:  Okay.  We presented to them and took3

their -- actually they were at the first ANC meeting and we4

took their comments into consideration.  And when we met with5

the club after the ANC meeting they seemed to warm up to what6

we were suggesting because we had made some revisions.7

CHAIRPERSON HILL:  Okay.  Great.  All right.  Thank8

you.  All right.9

MR. FREEMAN:  Mr. Chair, I'm sorry.  I know this10

may be --11

CHAIRPERSON HILL:  That's all right, Mr. Freeman.12

MR. FREEMAN:  -- out of order, but there was a13

letter from the ANC uploaded last night as Exhibit 52.  I14

just want to -- from our ANC SMD commissioner just15

reiterating their support for the application.  I just want16

to make sure that you are aware of that.  It's Exhibit 52.17

CHAIRPERSON HILL:  Okay.  I'll look it up --18

MR. FREEMAN:  Thank you.19

CHAIRPERSON HILL:  -- while I turn to the Office of20

Planning.21

MR. FREEMAN:  Sorry.22

CHAIRPERSON HILL:  That's all right.  Can we turn23

to the Office of Planning, please?24

MS. VITALE:  Good morning, Mr. Chair, members of25
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the Board, Elisa Vitale with the Office of Planning. 1

OP had submitted a report based on the initial2

relief request and continues to recommend approval of the3

special exception for the conversion.  You can find our full4

analysis in the OP report there.5

With respect to the additional relief I think OP6

can say that we don't object to the additional relief in7

concept given the fact that there is ANC support and neighbor8

support in the record as well, but I do think it would be9

beneficial for the Applicant to provide final plans as well10

as an up-to-date self-certification.  It sounds like there11

may have been some errors in the self-certification.  At12

least that was indicated by the attorney for the Applicant.13

So I think given the number of late filings, the14

complicated history for the property I think it would be15

beneficial to have some additional time for the Applicant to16

supplement the record and have an opportunity to fully review17

all the additional information that comes in.  I'm happy to18

answer questions.  I'll stop there.19

CHAIRPERSON HILL:  Okay.  Mr. Freeman, so you guys20

got hired on Monday of last week?21

MR. FREEMAN:  Yes, well --22

CHAIRPERSON HILL:  I'm just asking.23

MR. FREEMAN:  -- this week.24

CHAIRPERSON HILL:  Okay.  So --25
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MR. FREEMAN:  Yes.1

CHAIRPERSON HILL:  -- today is Wednesday.2

MR. FREEMAN:  Yes.3

CHAIRPERSON HILL:  Okay.  So have you had a chance4

to talk to the Office of Planning yet?5

MR. FREEMAN:  Not in detail.6

CHAIRPERSON HILL:  Okay.7

MR. FREEMAN:  I mean we spoke to them --8

CHAIRPERSON HILL:  Okay.  That's fine.9

MR. FREEMAN:  -- for a short period, but not --10

CHAIRPERSON HILL:  So I mean it sounds as though11

the Office of Planning would like to have -- or is suggesting12

that the Board take a look at final plans as well as making13

sure that your self-cert is accurate.  And so I think that14

that might be where we're leading.  And so I don't know15

whether that would be something that you would be able to do16

relatively quickly, but I'm first going to jump around here. 17

Your client just kind of -- his face turned red, so we'll see18

what he has to say about it in a second.  However, you just19

got hired on Monday, so we'll just see how this goes.  And20

the building is already there.21

But does anybody have any questions for the Office22

of Planning?23

VICE CHAIR HART:  Just if you -- you said you'd24

like a little bit more time to be able to provide kind of a25
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-- just time to be able to kind of look through updated1

drawings, make sure that the relief that's being requested2

is okay.  How much time are you thinking that you need?3

MS. VITALE:  I think it would depend on when4

information can be provided by the Applicant.  I think it5

would be helpful.  Again, there was a discussion today about6

the eave on the roof, if that's staying or going.  If the7

Applicant's requesting relief from roof top architectural8

element, that's an item that we would need to be able to see9

the plans for and understand completely what the Applicant10

is proposing.  11

Things that have been discussed today, are the12

windows changing, are they not changing?  If they're asking13

for the relief for the 10-foot rule, we would need a site14

plan that shows where -- how much beyond 10 feet past the15

adjoining neighbors.  We don't have a site plan in the record16

that clearly shows the rear wall of the neighboring17

properties.  18

I just -- I think the record -- based on the19

additional relief that's being requested I think the record20

would need to be supplemented.  So it would really depend on21

the Applicant getting that information in the record.22

CHAIRPERSON HILL:  Mr. Freeman?23

MR. FREEMAN:  So a couple things:  I'm certainly24

not trying to be disagreeable.  25
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In terms of the relief, what we submitted today;1

and this is our timing issue, if you look at Tab F, that2

letter may be not directly a referral from the Zoning3

Administrator, but that letter is from DCRA that says this4

is the relief that we need.  And then it says the Office of5

the Zoning Administrator is aware of your pending BZA case. 6

Well, let me start -- by way of --7

CHAIRPERSON HILL:  Mr. Freeman, that's all right. 8

I'm going to interrupt you one second because this is what9

I'm going to try and do:  So I'm going to go ahead and I'm10

going to work through the rest of this.  We're going to take11

lunch.  You're going to quickly talk to the Office of12

Planning.  We're going to come back right -- with you right13

after lunch and see where we are.  Okay?14

MR. FREEMAN:  Yes.15

CHAIRPERSON HILL:  All right.  So is there anybody16

here wishing to speak in support?17

Okay.  Please come forward, sir.18

Is there anyone here wishing to speak in19

opposition?20

(No audible response.)21

CHAIRPERSON HILL:  Okay.  All right, sir.  If you22

could please give your name again for the record?23

MR. BUTLER:  James Butler.24

CHAIRPERSON HILL:  Mr. Butler, did you get sworn in25
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earlier?1

MR. BUTLER:  Yes.2

CHAIRPERSON HILL:  Okay.  Great.  Mr. Butler, so as3

a member of the public you'll have three minutes to present4

your testimony.  There is a clock on the ceiling, and it may5

be before you, and you can begin whenever you like.6

MR. BUTLER:  Okay.  So Mr. Mogassbi has been very7

accommodating.  He's visited with us many times.  We are --8

the neighborhood is very happy with the design.  He has9

fallen over backwards trying to make this thing right.10

The house -- you asked earlier why did the original11

owner walk away.  It was part of the Hofgard situation; I12

don't know if you're aware of that, where Ms. Hofgard had13

about 30 properties around the city and she was sued several14

times and was told to leave the city.15

So we're happy that -- the house has been sitting16

there about six years vacant and we're happy with what's17

going on.18

CHAIRPERSON HILL:  Okay.  Great.  All right. 19

Thanks, Mr. Butler.  You've reminded us of history.20

MR. BUTLER:  Yes.21

CHAIRPERSON HILL:  All right.  22

Let's see.  Okay.  Do you have any questions for23

the witness, Mr. Freeman?24

MR. FREEMAN:  Did he say his address or I just25
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didn't hear it?1

CHAIRPERSON HILL:  Mr. Butler, did you say your2

address?3

MR. BUTLER:  Oh, yes.  I live at -- we own the4

property at 1424 Shepherd Street, right next door.5

CHAIRPERSON HILL:  It's right next door?6

MR. BUTLER:  Yes.7

CHAIRPERSON HILL:  Okay.  Commissioner, do you have8

any questions for the witness? No?  Okay.  All right.  I see9

you're nodding your head no, shaking your head no.10

All right, Mr. Butler.11

Does anybody have any questions for the witness?12

(No audible response.)13

CHAIRPERSON HILL:  All right, Mr. Butler.  Thank14

you so much.15

All right.  So does anybody have any questions for16

the Applicant before I -- was my suggestion is I want to go17

ahead and take lunch.  If everybody asked their questions,18

then I'd like to go ahead and take lunch, have a quick19

opportunity for the Applicant to speak with the Office of20

Planning just to clarify again what I understand is kind of21

like the self-cert, as well as the plans.  22

I mean I already know, Mr. Freeman -- and we'll see23

how -- I will let you have an opportunity to argue whatever24

you're about to argue, but like in terms of the plans, we25
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don't know what the roof is going to look like, we don't know1

what the windows are going to look like.  So that's kind of2

where -- and you might be able to have a discussion with the3

Office of Planning just at lunch right now before we're going4

to -- and then come back.  And then we'll see where we are. 5

So, but -- you seemed like you were about to say6

something, but before you say something, is there anything7

the Board has to ask questions of the Applicant?8

MEMBER JOHN:  I think clarifying the roof structure9

would be very good for me.  Typically I like to see very10

clear drawings that tell me exactly what's happening and11

these were, frankly, very difficult to read.  And if you were12

here with Mr. Teass' application, you could see it was13

crystal clear.  Even a moron who doesn't understand14

architecture could figure out what's going on.  So that would15

be very helpful.  Thank you.16

CHAIRPERSON HILL:  Two things.  Just in terms of --17

I believe the commissioner is probably not going to come back18

after lunch, or maybe she might.  It doesn't really matter. 19

It seems to be no by the exuberant smile that's on the20

commissioner's face.  21

And so the Applicant however is understanding of22

the conditions that they've agreed to with the ANC and will23

honor those agreements, correct?24

MR. MOGASSBI:  Yes, sir.25
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CHAIRPERSON HILL:  Okay.  So now -- that being the1

case, now, Mr. Kyrus and -- Mr. Freeman, sorry, your -- the2

Applicant -- what's your name again, sir?  Your last name?3

MR. MOGASSBI:  Mogassbi.4

CHAIRPERSON HILL:  So, Mogassbi -- Mr. Mogassbi,5

you kind of turned red when we were going to kind of put this6

off.  Is there some financial reasons going on or is7

something happening that you need to get this thing wrapped8

up sooner rather than later?9

MR. MOGASSBI:  Yes, sir.  We have a time schedule10

with DACD to turn over these properties soon as possible. 11

As you know, all of them -- we have two properties --12

CHAIRPERSON HILL:  What's the time schedule?13

MR. MOGASSBI:  It was April 2020.14

CHAIRPERSON HILL:  Okay.  All right. 15

MR. MOGASSBI:  So we have an issue that the16

building permit -- we have to get the third unit.  So, you17

know, the process is going to take us another 45 days to get18

the third unit permit done.  And then that will take us19

another month, so we're going up to May.  And we have a time20

schedule for two properties.  One is 1422 Shepherd and the21

other one is 1132 Columbia.  But we're way back now on the22

permit issues.23

CHAIRPERSON HILL:  Okay.  So you're under a big24

time crunch to get these things out --25
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MR. MOGASSBI:  Yes.1

CHAIRPERSON HILL:  -- and two of which are going to2

be affordable units, right?3

MR. MOGASSBI:  Yes, sir.  Two of them.4

CHAIRPERSON HILL:  Okay.  Two of which are going to5

be affordable units?6

MR. MOGASSBI:  Yes.7

CHAIRPERSON HILL:  Okay.  And then so you guys need8

-- 9

MR. MOGASSBI:  Eighty percent income.  It's not10

120.  It's a very low -- 80 percent income.11

CHAIRPERSON HILL:  Oh, good for you.  Good for you.12

MR. MOGASSBI:  Very low price.  About $250,000.13

MR. FREEMAN:  So if I could jump in here, the other14

additional practical important thing is if you -- DCRA is15

about to initiate revocation of the permit.16

CHAIRPERSON HILL:  When?17

MR. FREEMAN:  It just says by way -- you are being18

notified that DCRA has initiated steps to revoke the building19

permit.  So that was 1/29 that we got that notice.20

CHAIRPERSON HILL:  Okay.21

MR. FREEMAN:  So that is part of the time --22

CHAIRPERSON HILL:  Okay.  A week ago?  23

MR. FREEMAN:  Yes.24

CHAIRPERSON HILL:  Okay.  All right.  So again I'm25
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going to -- we're going to take lunch and --1

MR. FREEMAN:  I had one question.2

CHAIRPERSON HILL:  Sure.3

MR. FREEMAN:  I'm sorry.4

CHAIRPERSON HILL:  That's all right.5

MR. FREEMAN:  Commissioner May, when you --6

CHAIRPERSON HILL:  Sure.  I'm not Commissioner May. 7

I'm not Commissioner May.8

MR. FREEMAN:  I know.9

CHAIRPERSON HILL:  But if you have a question for10

Commissioner May, I'm sorry.  Yes, sure.  Go ahead.11

MR. FREEMAN:  It was a -- I think the architect12

wanted clarification on whether you -- when you said restore13

the eave, could you just clarify, because I just want to make14

sure he -- we're -- 15

MR. MAY:  The drawings show the eave extending out16

from the building.  The photographs don't show that.  And I17

just wanted to clarify what is actually going to be built. 18

And as I understood, the Applicant said that it will be -- 19

MR. MOGASSBI:  Yes, sir.20

MR. MAY:  -- that extended eave --21

MR. MOGASSBI:  Yes.22

MR. MAY:  -- that will match the rest of them -- 23

MR. MOGASSBI:  Yes, sir.  Yes.24

MR. MAY:  -- and just sort of marching --25
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MR. MOGASSBI:  Yes.1

MR. MAY:  -- along down the block.2

MR. FREEMAN:  We are extending the eave.  The plans3

are accurate.  It's just that this image is not accurate.4

MR. MAY:  Yeah, I mean it's still hard to5

understand the drawings.  They're not as clear as they should6

be to demonstrate that you don't need the relief from the7

roof top elements component, at least in that aspect of it. 8

But these are some of the things that I think you need to9

talk to OP about.  And we understand the urgency.  So we'd10

like to try to accommodate, but I think we have to have11

clarity about what it is that we're approving as well.12

CHAIRPERSON HILL:  Okay.13

VICE CHAIR HART:  All right.  Go ahead.14

CHAIRPERSON HILL:  All right.  Okay.  So,15

commissioner?  16

MS. VARZI:  I just wanted to have one last comment17

myself over today just to really clarify the answer to your18

question.  No, we would not withdraw our letter of support19

to you guys, but yes, we might not provide a letter of20

support if we don't come to an agreement.  And we know that21

the BZA can't hold anyone accountable for our conditions.22

CHAIRPERSON HILL:  No, and, commissioner, by the23

way, you guys are -- your ANC is creative.  And so I think24

that whatever you seem to be able to do you're welcome to go25

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com



126

ahead and do it.  And I think that you should continue to go1

ahead and do whatever it is that you do and bring those2

conditions forward to the Board.  And the Board will3

determine whether or not they are conditions that fall within4

zoning and that we could actually adhere to -- I'm sorry,5

enforce, right?  6

So what I'm trying to say, take back to your ANC,7

is that we still want to see them, right?  We still want to8

see the conditions, and we'll tell you whether or not we can9

actually enforce them or not.  Okay?10

So back to you, Mr. Freeman.  We're going to go11

ahead and take lunch.  I know, speaking for the Board, well,12

I'm going to speak for the Board, in that affordable housing13

is a big deal.  We try to -- 80 percent very, very14

commendable, right?  And so, you know, I want to try to15

figure out if there's a way that we can get this done.  16

You've only been hired since Monday and so -- but17

I think the Office of Planning I'm sure also understands, as18

we all do, time constraints and things such as that.  So19

let's see if we can talk at lunch.  Okay?  20

So we'll come back right after lunch, talk to you,21

and then we're going to go ahead and move forward.22

Commissioner, hope you enjoyed your day with us.23

All right.  We're going to take lunch.  It is24

12:40.  1:30?  All right.  We'll try 1:15.  We've never done25
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it in that time.  But I'm going to say 1:15, you all can come1

back.2

(Whereupon, the hearing was recessed at 12:40 p.m.3

and resumed at 1:30 p.m.)4

MR. HILL:  All right, Mr. Moy.  We're ready5

whenever you are.6

MR. MOY:  Thank you, Mr. Chairman.  The Board is7

back in session, and the time is at or about 1:35, and the8

Board is continuing with Case Application Number 20189.9

MR. HILL:  Okay.  Great.  Thank you, Mr. Moy.  Mr.10

Freeman, did you have a chance to talk to the Office of11

Planning?12

MR. FREEMAN:  Yes, sir.13

MR. HILL:  What did you all talk about?14

MR. FREEMAN:  One, we confirmed next steps, one,15

that we will submit an updated zone and self-certification16

form, which we have, and which confirms the areas of relief. 17

The areas of relief are what we presented today.18

So there's no additional relief.  There's no change19

to relief.  Second, per our prior conversation, we'll follow20

new updated affidavit of posted.  And thirdly, we will21

resubmit the plans that are already in the record, but we'll22

add more information and dimensions, namely information23

regarding the setback relative to the adjacent buildings,24

we'll add more detail on the roof plan, and we will add the25
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revised window, per Commissioner May's comment.1

So those were the additional information on the2

plans.  While not to get too far ahead of OP, what we also3

discussed is, we would, given our time constraints, ask the4

Board if the Board is so inclined to deliberate, and if5

you're inclined, approve it.  We would love that, given our6

other time constraints, but just that you will not issue the7

summary order until we submitted this additional information.8

MR. HILL:  Okay.9

MR. FREEMAN:  I think the Office of Planning was10

comfortable with that.11

MR. HILL:  Okay.  Well let's hear from the Office12

of Planning for one second.  And anyway, let's see first what13

the Office of Planning has to say, and then I'll talk to my14

fellow Board Members.  I guess my question -- what's next15

week?  Next week is not the holiday week, right, Mr. Moy? 16

We're here next week?17

MR. MOY:  Yes, we're here next week, February the18

12th.19

MR. HILL:  Okay.  So could the Office of Planning20

please clarify what the Applicant just said and where your21

position is?22

MS. VITALE:  Certainly.  Elisa Vitale with the23

Office of Planning, for the record.  The Applicant -- that's24

an accurate characterization of our discussion.  I think the25
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Applicant does need to submit revised plans that more fully,1

you know, describe the relationship of this property to2

adjoining properties as it relates to the relief from the 10-3

foot rule.  Provides clarity with respect to treatment of the4

roofline, treatment of the windows, items that are related5

to the rooftop architectural element.  6

And then we also discussed and the Applicant is7

going to provide more detail on the roof structure, because8

the Applicant is requesting relief from, you know, for a9

penthouse stair, penthouse setback, as well as walls of10

unequal height, so to make sure that the plans accurately11

capture that proposed penthouse stair.12

MR. HILL:  But the relief that is there is still --13

there isn't any new relief that's going to be argued that14

wasn't argued today.15

MS. VITALE:  That's correct.  All the relief that16

the Applicant is requesting has been captured in the17

PowerPoint that was provided today, and then the Applicant18

I believe is going to be submitting a revised burden of proof19

that also would outline and provide justification for all the20

relief that's been discussed today.21

MR. HILL:  Mr. Freeman, when do you think you could22

get everything into the record in terms of like the drawings23

and then all the other items that we mentioned?24

MR. FREEMAN:  Tomorrow.25
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MR. HILL:  Okay.  Because then we could deliberate1

on this on next week, you know?  If you actually, you know,2

were able to provide everything to us, then we'll go ahead3

and take a look at it, we'll see if we have any questions. 4

If the Office of Planning has any additional supplemental5

information they'd like to give, they're welcome to;6

otherwise, the Board will be able to just take a look at the7

plans and be able to deliberate next week, okay?  So when can8

you get that in do you think?  You said tomorrow, right?9

MR. FREEMAN:  Tomorrow.10

MR. HILL:  So okay.  So then Mr. Moy --11

MR. FREEMAN:  Just so I'm clear, we were --12

MR. HILL:  Sure.13

MR. FREEMAN:  I don't know if the IZIS was locked. 14

We tried to upload stuff this morning.  We were not able to. 15

We'll follow-up on the technical piece, but just for Mr. Moy,16

if there's a lock or unlock, if you could unlock it.17

MR. MOY:  We'll take care of that.18

MR. FREEMAN:  Okay.  Thank you.19

MR. HILL:  OAG had a comment? 20

MR. GOLDSTEIN:  Yes, just briefly.  I had two21

additional items on my list that I just didn't hear.  In22

addition to the affidavit of posting, the affidavit of23

maintenance, and also letter of authorization for counsel. 24

Thank you.25
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MR. HILL:  Okay.  Great.  Thank you.  All right. 1

Mr. Freeman, any questions?2

MR. FREEMAN:  Thank you.  No, thank you.3

MR. HILL:  And what's the owner's name again?  I'm4

sorry.  Could you pronounce your last name again?5

MR. MOGASSBI:  Mr. Mogassbi.  Mogassbi.6

MR. HILL:  Mogassbi.  So, Mr. Mogassbi, again,7

we're doing the best we can, right?8

MR. MOGASSBI:  Thank you very much, sir.  Thank9

you.10

MR. HILL:  You're welcome.11

MR. MOGASSBI:  Appreciate all your team.12

MR. HILL:  All right.  Okay.  Does the Board have13

any further questions?14

MR. MAY:  Mr. Chairman?15

MR. HILL:  Yes.16

MR. MAY:  I would just like to make a comment since17

I probably won't be here next week, but I'll be able to18

evaluate the materials and send in my vote.  I just want to19

make sure that, I mean the rest of the Board understands, and20

the Applicant understands, I think that you've done a good21

job making the best out of what you stepped into, and, you22

know, it certainly has been challenging, the design of it,23

and the look of it from the street is vastly improved from24

what was there.25
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I will also say that generally speaking I would not1

be in favor of any kind of relief for the penthouse structure2

here, the stairway access, because there are other ways to3

accomplish it, and we saw one in an earlier case today where4

there was a well that was used, and the other solution that's5

commonly used is to have the -- have a door -- a hatch, thank6

you -- and those things I think are vastly preferable.7

And I would ordinarily want to see views from the8

street if we were going to even consider something like this,9

to understand whether in fact what you're proposing is10

visible from up and down the street, because it's not just11

about being directly across or being on the sidewalk in12

front, it's also, you know, how you would see it from down13

the street.  And there are many, many bad examples of this,14

unfortunately, and that's what you have to deal with, is15

trying to prove that what you're doing is better than that.16

I do think this is better than a lot of what I've17

seen.  I'm not going to insist on doing additional renderings18

from down the street at this point, and I understand how you19

were in this situation where basically the whole thing is20

built, that's why I asked how far along it is, so I'm not21

going to press that to like undo this, but as a matter of22

principle, I'm generally not in favor of these things.23

But I think you've done the best that you can with24

the situation, so assuming that what we see in the next25
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submission is consistent with what has been testified to1

today, then I will be inclined to vote in favor.  So I just2

want to make sure I had a chance to say that --3

MR. HILL:  Thank you.4

MR. MOY:  -- because otherwise I'd have to write a5

whole essay next week.6

MR. HILL:  Sure.  No, that's appreciated, and also,7

Mr. May, it's appreciated for your next time you're here and8

you rejected, you know, something similar.  So all of the9

attorneys and council members can -- Commissioners can10

understand that.11

Okay.  So, Mr. Freeman, I'm going to go ahead and12

close the record, except for all of the items that were13

mentioned and needed.  Mr. Moy, I believe you know -- I guess14

we're going to get them when or do you need to clarify that?15

MR. MOY:  Just to recap, Mr. Chair, so the Board16

will decide this next Wednesday, which is February the 12th.17

The Applicant will make all their filings tomorrow, Thursday,18

February the 6th, and to be courteous to the Office of19

Planning, if they wish to file supplemental, they can do so20

by Monday, February the 10th.21

MR. HILL:  Okay.  Great.  Any questions?22

MR. FREEMAN:  I'm sorry.  I do want to make sure,23

Mr. Moy, that we have the ability to upload what we presented24

today, because that's not in the record.  I would like to25
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make sure we could upload that.1

MR. MOY:  Yes, you will be able to do that after2

today's hearing is concluded.3

MR. FREEMAN:  Okay.  Thank you.4

MR. HILL:  So to clarify, Mr. Freeman, thank you,5

yes, you can go ahead -- we'll leave the record open for6

items that you presented today that you were unable to load7

up into IZIS and so -- and in addition, the things we8

requested today, okay?9

MR. FREEMAN:  Thank you.10

MR. HILL:  All right.  Thank you all very much. All11

right, Mr. Moy.  You can go ahead and call our next one.12

MR. MOY:  Thank you, Mr. Chairman.  So that would13

be Case Application Number 20192 of Bernice Mellstrom,14

captioned and advertised for special exceptions under15

Subtitle E, Section 5201, from the lot occupancy requirement,16

Subtitle E, Section 304.1, Subtitle E, Sections 206.2 and17

5203.3, from the rooftop architectural element requirement,18

Subtitle E, Section 206.1A, and from the non-conforming19

structure requirement, Subtitle C, Section 202, to construct20

a new roof deck above the existing front porch of an attached21

principal dwelling unit, RF1 zone.22

This is at 617 Quebec Place, N.W., Square 3034, Lot23

155.24

MR. HILL:  All right.  If you could please25
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introduce yourselves for the record from my right to left.1

MS. MELLSTROM:  My name is Bernice Mellstrom and I2

live at 617 Quebec Place, N.W., and it is the house where I3

would like to have -- I'm requesting for a porch deck.4

MR. HILL:  Okay.  Ms. Mellstrom, is it, M-E-L-L-S-5

T-R-O-M, is that what you said?6

MS. MELLSTROM:  Yes.7

MR. HILL:  Okay.  Great.  Sir?8

MR. BOESE:  Kent Boese, ANC-1A.9

MR. HILL:  All right, Commissioner.  Welcome. 10

Okay.  So Ms. Mellstrom, I guess if you could go ahead and11

walk us through what you're trying to do, and if you could12

also kind of speak to the standard with which we're supposed13

to analyze whether or not we should grant the relief that's14

being requested.15

I don't know if you -- I'm just going to put 1516

minutes on the clock so I know where we are, and you can go17

ahead and begin whenever you like.  Did you get sworn in18

earlier today?  Okay.  Great.  All right.  And so you can go19

ahead and being whenever you'd like.  You need to push that20

button there.21

MS. MELLSTROM:  Okay.  This is the first time for22

me here.23

MR. HILL:  Sure.  No problem.24

MS. MELLSTROM:  Well as I said, I would like to add25
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a rooftop on the front porch, a deck on the front porch, and1

this will look exactly the same as the roof, the porch roof2

now, as it is.  The only difference would be a railing added3

around it.4

And there are many houses in the neighborhood which5

does have the roof decks.  And so the deck would be similar6

to other porches and decks in the neighborhood.  And not only7

that, in addition there are quite a number of houses in the8

neighborhood vicinity which originally have front porch top9

roof decks, but have fell in disrepair, and decay, and hadn't10

been restored.11

They're missing railings or maybe the flooring, the12

roof flooring, hadn't been repaired.  So my neighbors13

surrounding my house on each side, and across the street,14

have no problem with it, no concerns.  And so as I said it15

would be exactly -- it would look exactly as it is now,16

except for a railing.17

So I mean I don't know what else to add to that.18

MR. HILL:  Okay.  That's all right.  We'll work19

through this together.20

MS. MELLSTROM:  Okay.21

MR. HILL:  All right, Ms. Mellstrom.  So22

Commissioner, we've read all of the -- or not read, we've23

read some of the stuff that's in the record, and so I guess24

you're here to testify, and we'll go ahead and take your25
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testimony, and then maybe we'll kind of work through the1

Office of Planning as well, because I know you've seen their2

report as well.3

And we'll just see where we get.  So Commissioner,4

do you want to go ahead and give us your testimony?5

MR. BOESE:  Sure.  Thank you.  So I appreciate this6

opportunity.  As you see I've actually written out testimony7

for a change, which is not normally something I do, but as8

you can see from the ANC report, ANC agrees with the Office9

of Planning and recommends approval of the requested relief10

sought for the existing non-conforming building expansion and11

the lot occupancy, but we strongly disagree with the Office12

of Planning on the issue of relief requested for the rooftop13

architectural elements.14

In fact, we are extremely concerned and perplexed15

by the Office of Planning's position on this issue,16

considering their strong opposition to removing a porch roof17

in BZA Case 20114, which is at 3569 Water Street, a case that18

is identical to the one before us today as it relates to19

porch rooftops, and as we have detailed in our ANC report.20

The ANC is not just concerned because there is21

disagreement between the Commission and the Office of22

Planning, but rather we are alarmed that OP's recommendation23

is extremely different from their recommendation in the Water24

Street case, meaning that OP's recommendations are not25

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com



138

consistent or fact-based, but rather are capricious whims1

that have no place in a zoning case.2

One merely needs to review and analyze OP's3

argument for supporting the change of the rooftop4

architectural element to see just how weak their position is5

and how little effort was exerted to understand and recommend6

approval.7

As a result, on the matter of removing the rooftop8

feature in this case, the OP report has no value.  Similar9

zoning cases for similar zoning relief should have similar10

outcomes.  Zoning should be reasonably predictable,11

consistent and fair for all applicants.  OP's review and12

recommendation of porch roofs is none of these things.  The13

recommendation to retain original rooftop architectural14

elements, including porch roofs, is based on a change in the15

rules that was enacted on April 28, 2017.16

In reviewing this case, the Office of Planning17

rests its opinion by stating that Section 206.2 states that18

the Board may grant special exception relief to the rooftop19

requirement provided that the new construction, (1) does not20

block or impeded a functioning chimney or vent, (2) does not21

interfere with a solar energy system, or (3) does not remove22

an original turret, tower, or dormer.23

It is preposterous to suggest that these are the24

criteria for removing an original porch roof, as these25
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criteria will never apply when reviewing the alteration or1

replacement of a porch roof.  Porch roofs do not abut2

chimneys, they do not create shade for solar arrays, and they3

are never constructed with turrets, towers, or dormers.  As4

these criteria have no relationship to porch roofs, and as5

porch roofs are clearly included as rooftop elements that6

should not be removed, then other standards must be applied7

for porch roofs.8

ANC-1A suggests that the appropriate standard is9

one of benefit to the community, as alterations to porch10

roofs impact the use and enjoyment of public space.  We11

suggest that alterations and removal of original porch roofs12

should rarely be approved unless a compelling case has been13

made for why doing so would be of great benefit to the14

overall community or something that is a component part15

needed to increase overall housing or housing affordability.16

And I think today we saw an example of that where17

a porch roof is being removed so that you can have an ADU. 18

Neither of these outcomes are present in this case. 19

Furthermore, it is a logical step to understand that if20

original rooftop elements are to be retained, then the21

introduction or construction of non-original elements should22

be avoided.  Again, unless there is a compelling benefit to23

the overall community and/or livability when attached to24

expanding housing density.25
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The proposed porch roof replacement and deck do not1

expand area housing as they are not increasing living space,2

nor are they being proposed as part of a rowhouse conversion3

into a two-unit flat -- a scenario where the creation of an4

outdoor space for the upper unit could be seen as a community5

benefit since the lower unit would have dedicated outdoor6

space.7

And as documented in the ANC report, any roof deck8

at this property would be introducing a non-original rooftop9

feature.  In addition to the criteria in Section 206.2, OP10

further asserts that other rowhouses in the neighborhood11

already have decks on their front porch roofs, so what's one12

more?  This argument is extremely flawed, as OP does not13

analyze the following factors relevant to this case.  First,14

there is no analysis of which rooftop elements are original15

and which are more recent, and the compatibility of each. 16

Two, there is no analysis of porch roof alterations that were17

constructed prior to April 28th, 2017, as those structures18

did not require BZA relief, resulting in many being19

incompatible architecturally, leading to the April 201720

changes.21

Three, there is no analysis recognizing that some22

porch roof decks constructed after April 28th, 2017 were23

constructed illegally without proper permits, and that the24

ANC is working with DCRA to bring them into compliance.25
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And lastly, there is no analysis of how porch roof1

decks are maintained and the percentage of roof decks that2

are currently in a blighted state of repair, a condition that3

is all too common as damaged roof deck railings are rarely4

quickly repaired because residents seldom use them, even5

though everyone likes the idea of having one.6

For these reasons outlined above and included in7

the case record, ANC-1A asserts that neither the Applicant8

nor the Office of Planning has made a compelling case to9

alter an original rooftop feature or to support the10

introduction of a significant non-original rooftop feature. 11

Additionally, the Commission believes that BZA Case 20114 set12

a clear precedent that absent a compelling argument, the only13

alterations where relief from this requirement is appropriate14

would be in instances that result in the rooftop structure15

being more historically accurate than what currently exists.16

That's my written testimony.  I would also like to17

add that I did reach out to Matt LaGrant on the issue of18

balustrades, and in his response to me was, to my specific19

question as he understood it to be, "Do balustrade changes20

require a special exception?"  His response was, he would say21

that, "The removal, addition or change in balusters that are22

on either a porch roof or the main building roof would be23

subject to E206.1A requirement, including BZA relief for such24

a change."25
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If you want me to go through our report, I can. 1

I'd also like to say that if you need me to go through2

Exhibit 8, I believe it is, at the appropriate time, I'm3

happy to do that and let you know which porch roofs are --4

were illegally constructed, which were original, which are5

not, but I will say this in closing that, when you come to6

evaluate whether or not a new porch roof should be approved,7

or a deck on a porch roof should be approved, I don't think8

approval should be based on others exist if some of those9

others that exist were illegally constructed, illegal10

construction, and therefore, existence should not justify why11

others should be allowed.12

And I'll just say from our report, in our analysis,13

the house in question has never had a porch roof.  It14

originally had a hip roof.  And with that, I'll close and15

leave it up to questions.16

MR. HILL:  Okay.  All right.  Thank you,17

Commissioner.  Let's see.  So does the -- first of all, does18

the Board have any questions for the -- well first of all,19

does the Applicant have any questions for the Commissioner?20

MS. MELLSTROM:  No, it's just that, I had no idea21

that I was going to have a problem with this because it's not22

something new in D.C. neighborhoods, these porch deck roofs,23

okay?  And also some houses that were newly built --24

renovated, as a year ago or two years ago, have these type25

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com



143

of decks on top of the porch.  So I don't know what else to1

ask.  I mean apparently Zoning approved my request, and my2

only problem is with Mr. Boese here.3

MR. HILL:  Right.  That's okay.  So Ms. Mellstrom,4

I mean, basically like we're the ones who get to approve --5

MS. MELLSTROM:  Right.6

MR. HILL:  You're before us in order to approve7

this particular relief.8

MS. MELLSTROM:  Right.9

MR. HILL:  And unfortunately you do need this10

relief in order to do what you want to do.11

MS. MELLSTROM:  Right.12

MR. HILL:  So we're trying to figure out exactly13

what that means.14

MS. MELLSTROM:  Right.15

MR. HILL:  And I guess you did go before the ANC16

and present, correct?17

MS. MELLSTROM:  Twice, yes.  The first time I went18

they told me I needed to have a revised drawing on the19

railing.  And it was a railing that I wasn't happy with20

anyway, but I thought it was no big deal because it wasn't --21

there were too many openings on the railing and that's not,22

you know --23

MR. HILL:  Okay.  That was the first time, and then24

you went back and they took a vote.25
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MS. MELLSTROM:  So I went back to the architect and1

I had him revise it --2

MR. HILL:  Okay.3

MS. MELLSTROM:  -- to something similar to what the4

other houses in the neighborhood have.  And so I went to the5

second ANC Meeting --6

MR. HILL:  Okay.7

MS. MELLSTROM:  -- and that's where I came -- I got8

-- they said they weren't -- they didn't like the idea.9

MR. HILL:  Okay.  So Commissioner, now I'm just10

going to ask, we're going to go to the Office of Planning,11

and everybody will get a chance to ask questions of the12

Office of Planning, and if you could just turn off your13

microphone, Ms. Mellstrom.  Thank you.  And then my fellow14

Board Members can ask the questions they like.  So15

Commissioner, I guess there was two ANC meetings that the16

Applicant came to, is that correct?17

MR. BOESE:  Sort of.  The first meeting was a18

committee meeting where we review BZA cases.  It wasn't the19

full ANC --20

MR. HILL:  Are you part of that committee?21

MR. BOESE:  I am, but I wasn't there that night.22

MR. HILL:  Okay.  And so that's where the Applicant23

was sent back to the architect to ask about the railing?24

MR. BOESE:  Well yeah, and my -- as I understand25
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it, the reason that was expressed is because at the meeting1

Ms. Mellstrom expressed that what she was planning to build2

wasn't the same as what was in the drawings.  And so the3

Commissioners there said, well we kind of need to see what4

you're proposing.  If you've already changed your --5

MR. HILL:  Okay.6

MR. BOESE:  -- design from what's here, this isn't7

what we're reviewing.8

MR. HILL:  Okay.  And then the Applicant presented9

in front of the full ANC, and that's when they voted to give,10

you know, partial approval and partial denial, which11

basically is kind of confusing, because basically you12

approved the lot occupancy, but you're denying the change of13

the rooftop architecture, which is the porch, so therefore14

there's nothing the person can do, right?15

I mean, I just want to make sure that I understand16

it.17

MR. BOESE:  Well, right.  I mean, as far as the lot18

occupancy --19

MR. HILL:  The lot occupancy is for the porch.20

MR. BOESE:  The lot occupancy is what the lot21

occupancy is, right?  The current --22

MR. HILL:  That's okay.  I just want to know,23

because you just gave me a nod.  It's basically a no.  That's24

all I'm trying to get here, right?25
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MR. BOESE:  Yes.1

MR. HILL:  It's basically a no.  And so the -- so2

is there anything that the Applicant -- and I haven't even3

gotten to actually where we are with the Office of Planning,4

is there anything that do you think the Applicant can do to5

get the ANC's approval in terms of the changing, however they6

think, you know, it might be historically accurate, to the7

roof deck?8

MR. BOESE:  It's something I struggle with, and I9

would put it to you this way, had this application come10

before us six months ago, before the Water Street case, we11

would likely have approved it, but we feel that the Water12

Street case set a very clear precedent where the Office of13

Planning argued that the Applicant could not remove and14

replace the porch roof unless they were doing so to be15

historically accurate.16

MR. HILL:  Okay.  Is that one in your ANC?17

MR. BOESE:  It is.18

MR. HILL:  Okay.19

MR. BOESE:  And I think you all remember it.20

MR. HILL:  Yes, I remember it.21

MR. BOESE:  And we felt that set a very clear22

precedent, which OP is now backtracking from.23

MR. HILL:  Okay.  Well we'll get to OP.  Okay. 24

Does anybody have any more questions for the Commissioner or25
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the Applicant before OP -- and I'll let you speak in one1

second, Ms. Mellstrom.2

MR. HART:  No, I don't think so.  I mean I think3

the question I had was the question that you just asked for4

Commissioner Boese, which was around -- it almost seems like5

you should have just said that you would be not in approval6

of any of the relief because they really can't do anything7

with -- they can't add any lot occupancy because that's what8

they're trying to do with this project.  So it just seems a9

little bit odd.  That's all.10

MR. MAY:  Yes.  So Commissioner Boese, you had11

suggested that you had tried to -- or you offered to go12

through Exhibit No. 8, and the photographs there, to say13

what's illegal and what's not.  I'm not so much interested14

in that question.  What I am interested in is seeing a15

photograph of an original porch roof balustrade.  Because I16

don't think I saw that in your testimony or your submission.17

MR. BOESE:  No.  I would say that if you want to go18

through Exhibit 8, on page 6 you will see that -- and I think19

the reason this was included is the corner house, which went20

through a BZA case, but if you look at the blue house --21

MR. MAY:  Right.22

MR. BOESE:  -- that one's original.23

MR. MAY:  Right.24

MR. BOESE:  And then let's see if I can --25

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com



148

MR. MAY:  Now can we stop for a second there?1

MR. BOESE:  Sure.2

MR. MAY:  I mean there is a balustrade there, but3

you can sort of barely see the windowsill of the window, the4

center window there, meaning that it's not a door nor is it5

one of those windows that goes all the way to the floor.6

MR. BOESE:  Right.7

MR. MAY:  So it was never really intended for8

occupancy.9

MR. BOESE:  Correct.  I will say then if you want10

to go to page 9, while the balusters have been replaced with11

wrought iron over the years, that one is still very, very12

close to original, and those are essentially like French13

doors going off out on to the upper porch.14

MR. MAY:  Yes.15

MR. BOESE:  But again, I think these were16

considered more sleeping areas, or access, I don't think they17

were ever really considered --18

MR. MAY:  Right.19

MR. BOESE:  -- living spaces.20

MR. MAY:  Yes, active porch space.21

MR. BOESE:  Yes.22

MR. MAY:  Yes, I mean that was one of the things23

that I sort of had questions about, because I've seen a24

number of these things where people are trying to make true25
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decks out of them, and they don't really work that well1

architecturally, and what I was thinking is that, you know,2

these low-level balustrades, which sort of imply balcony but3

are not actually intended to be that because it's not high4

enough to be safe, certainly not by current standards.5

So the one thing that I find interesting about6

this, or one of the things that I find interesting about7

this, is that there is I think in the Historic Preservation8

Office, there's a bit of a difference between doing what was9

historically there and doing what is historically10

appropriate, right?11

And so I could see them being in favor of doing12

something that is historically appropriate because it's13

consistent with the kind of porch that would be on a house14

of this sort as opposed to trying to demonstrate that there15

was one at one point.16

Like if you could -- if you had a house that was17

very similar to other ones that are, you know, that had18

exactly this, I could see them going in the direction of19

approval on that.  So I mean I think I understand where20

there's a bit of inconsistency between this and the Water21

case, and that general attitude about what is historically22

appropriate, the fact that there was not originally a porch23

there.24

I think my question is, and maybe you know the25
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answer to this, all of these that we see have the -- are of1

the style where there is an extended eve and, you know, we2

have the very visible brackets or, you know, projections that3

sort of give you a little bit of rhythm to the structure4

above it, as opposed to the facade in this particular case,5

where it's a very different -- I wish I could pull up a6

picture of it, but the facade itself is very different7

because it does not have that roof.8

So I'm wondering, I mean are you aware of other --9

yes, I mean it does have the, on the sides, the sections of10

overhanging eve, but in the center section it's got that11

projecting form.  I'm not sure what you would call that. 12

There are probably other ones that are of this style in the13

neighborhood.14

Are there other ones of this style or this15

particular design that have a balustrade on it?16

MR. BOESE:  If you go to our report, I think I17

pretty clearly outlined the -- where the original balustrades18

were on this block of Quebec, and the reason is, every house19

was designed by Alexander Sullivan, these were Kennedy20

Builders that did these houses, they're all composed rows,21

so they're all supposed to be symmetrical, and they're all22

supposed to have a little bit difference in architecture so23

that there's some architectural interest and it's not cookie24

cutter.25
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MR. MAY:  Right.1

MR. BOESE:  And that's why in the row in question,2

the end house and every other house originally did have a3

balustrade, and the odd house did not.  That was intentional. 4

If you look on this block across the street, it was only the5

two end houses, and then at the other end of the block,6

instead of one long row, these are four smaller rows.7

On the north side -- on the west side, it was the8

end houses in the middle, and on the south side, it was only9

the center house.  So I know that there's an argument that10

many houses exist, but just as many houses existed without.11

MR. MAY:  Right, right.  And that's not even the12

case I'm trying to get at, but I'm just curious about whether13

-- because this is -- I mean the facade of this house is I14

think very unusual, I mean I understand where it comes from15

and I appreciate the analysis of the history of the design16

of all of the homes in this area, it's that I think it's17

arguable that the balustrade might make sense in some of the18

other ones that have that continuous eve roof, but it's not19

as strong an argument here.20

MR. BOESE:  You mean where it goes flat all the way21

up.22

MR. MAY:  Where if it's flat all the way up and23

projects up the way this -- it seems a bit out of place.  All24

right.  Well anyway, I was just wondering if you could -- if25

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com



152

you knew more of the history.1

MR. BOESE:  Well I mean other than to say, I mean2

it was very, very intentional.  With the exception of one3

where they're all the same, every small section on Quebec is4

completely original from every other small section, and they5

even went so far to make it visually interesting that like6

if one was a buff brick row, the next one was going to be red7

brick, and then across the street would be buff, and then it8

would be red.  I mean they tried very hard not to make it9

static.10

MR. MAY:  Oh, yes.  Right.  Let me ask one last11

question.  Do you think that your objection would be12

different if it were -- or you would lift the objection if13

the railing were less visible?  Because, you know, there were14

examples that were in Exhibit 8 that were -- where you had15

to almost look twice at these photographs to see when it was16

-- where was it?17

There was one that was just a metal, black metal,18

yes, so I'm looking at page 16, where the black metal is --19

railing is much less visible, and I'm wondering if some kind20

of treatment like that or something that was --- that the ANC21

would find less objectionable.  I think that's the only one22

that's like that.23

The rest of them where it's metal, it's -- they're24

weird designs.25
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MR. BOESE:  It's an interesting thought.  I'm going1

to rely on your judgement as much as anyone else's with2

regards to if you think that's appropriate.  I agree that3

it's less visually intrusive, so I think it's an interesting4

thought.5

MR. MAY:  I mean it makes less of an architectural6

statement, and the Office of Planning -- well I mean I think7

part of their argument is also that this is -- it's not going8

to really damage the profile of the existing porch roof, and9

that'll be retained, and, you know, in the future this10

railing might not be there.11

I mean I don't know if they went that far, but they12

felt because it was something being added on as opposed to13

something that removes and replaces, it was more palatable.14

MR. BOESE:  I'll tell you I'm still having a hard15

time reconciling any of this reasonable conversation with16

Water Street, and how we even got there with that.  I mean17

in that case they consulted with HPO staff; none of that18

happened on this case I am sure, unless we hear otherwise.19

But I saw nothing in the OP report that showed any20

understanding of the architecture on this street.21

And when I read the criterion, which -- none of22

which applies, and I think that's one thing I would really23

like to come out of the zoning process and the OP is, we need24

some real standards that people can use.  The standards that25
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are being used have no bearing on a porch roof, yet there it1

is in the language.2

MR. MAY:  Yes.  And I think, in all honesty, I3

wouldn't blame OP for that, I'd blame the Zoning Commission4

for that, because when we were considering this we were5

thinking less about porch roofs and more about the roof6

itself.  And it was not just about towers and turrets, and7

things like that, it was about the kind of detailing that8

they have throughout this particular neighborhood with the9

tile, like tile roofs and the extended eves, and, you know,10

the fake dormers, and things like that.11

Those are all important elements.  There was a lot12

less consideration of the porch roofs at that point, but you13

make a good point that there probably should be standards14

about that, or at the very least consistent treatment by the15

Office of Planning when they review these cases.16

All right.  Thank you.  I appreciate everyone's17

indulgence with me for a few minutes here.18

MR. HILL:  Okay.  One second, Ms. Mellstrom.  Does19

anybody have any more questions for the Commissioner before20

I ask Ms. Mellstrom?  Okay.  Ms. Mellstrom, it looked like21

you had some things you'd like to say?22

MS. MELLSTROM:  Pardon?23

MR. HILL:  Did you have something you'd like to24

say?25
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MS. MELLSTROM:  Well I was thinking, I wanted to1

have the iron railings, something like as in this photo.  As2

you said, you know, it is not as --3

MR. MAY:  I'm sorry, which is that?4

MS. MELLSTROM:  Oh, it's one of the houses around5

the block from my house.6

MR. MAY:  I know, but is that in the record?7

MS. MELLSTROM:  Yes.  It is.8

MR. MAY:  And it's in Exhibit 8?9

MS. MELLSTROM:  Well, it's in the photos I sent --10

MR. MAY:  Yes.11

MS. MELLSTROM:  -- the photos of the houses I had12

taken around the blocks near my block.13

MR. MAY:  Can you show it to us again so I know14

which one you're looking at?  Because there are --15

MR. HILL:  Just turn it around right there, Ms.16

Mellstrom, it's okay.17

MR. MAY:  We'll be able to identify it, since you18

don't what number it is.19

(Simultaneous speaking.)20

MS. MELLSTROM:  Well this is an example.  It21

wouldn't be as long as this.  It would be on the --22

MR. MAY:  I'm just trying to get a fix on which23

image you're talking about.24

MS. MELLSTROM:  Right.  Something like that.25
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MR. HILL:  It's out of Exhibit 8.1

MS. MELLSTROM:  Yes.2

MR. HILL:  Give me one second, Ms. Mellstrom.3

MR. MAY:  Yes, hold on.  Keep it up.  Yes, I think4

I see it.  It's page 13.  Yes.  I mean --5

MS. MELLSTROM:  And actually without the other6

posts between --7

MR. MAY:  Right, without the intermediate posts.8

MS. MELLSTROM:  Right.  Yes.9

MR. MAY:  Yes.10

MR. HART:  I mean I was looking at the existing11

condition, and they already have metal railings for the12

existing -- at the house itself.  When you're walking up to13

the porch itself, it looks like there are metal railings14

around --15

MR. MAY:  On your house now.16

MR. HART:  Yes.  On your house.17

MS. MELLSTROM:  Oh yes, I had to replace the steps.18

MR. HART:  Yes, but it would be --19

MS. MELLSTROM:  Yes, right --20

MR. HART:  If it's something that you could do21

that's similar, I think that's what Commissioner May is22

saying.23

MS. MELLSTROM:  It would be, you know, compatible24

with what I have on the bottom.25
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MR. MAY:  Yes.  I mean that's -- my immediate1

reaction is that a metal rail that's more akin to what you2

have on the main floor would be less visible and less3

visually obtrusive, but anyway I think we need to hear from4

the Office of Planning.5

MR. HILL:  Okay.  Go ahead and turn to the Office6

of Planning.7

MR. JESICK:  Thank you, Mr. Chairman and Members of8

the Board.  My name is Matt Jesick.  The Office of Planning9

reviewed the application against the criteria that are in the10

zoning regulations for the first two areas of relief --11

that's 5201 -- and we found that the Applicant met the12

standards for approval of the lot occupancy special exception13

and the special exception for expansion of a non-conforming14

building.15

For the rooftop architectural change, we reviewed16

the standards of 5203.1, as referenced by Sections 206.2 and17

5203.3, and found that the application also met those18

standards.  Therefore, we recommended approval.  I'm happy19

to get into more detail or answer any questions if the Board20

would like.  Thank you.21

MR. MAY:  So I mean I think the immediate question22

is -- well first of all, I don't remember who was on the23

Water case.  That was not yours.  And in that circumstance,24

there was consultation with Historic Preservation Staff25
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within the Office of Planning, did that happen in this case?1

MR. JESICK:  It did not.2

MR. MAY:  Okay.  All right.  So I mean, I -- well3

that's it for my questions.4

MR. HILL:  Okay.  Does anybody have any more5

questions for the Office of Planning?6

MS. JOHN:  So this street is not subject to7

historic preservation review, is it?8

MR. JESICK:  It is not in a historic district.9

MS. JOHN:  Thank you.10

MR. HILL:  Ms. Mellstrom, the one next -- it looks11

as though there's some right next door to you that has a12

similar deck.  Is that correct?13

MS. MELLSTROM:  Yes, but I always said that was a14

pretty ugly deck.15

MR. HILL:  No, that's okay, but I mean, it's there16

and I guess that, Commissioner, you don't -- are you saying17

that that's the one that's illegal, or you don't know?18

MR. BOESE:  It's not illegal.  It was constructed19

before April of 2017.20

MR. HILL:  Oh.21

MR. BOESE:  It would not have required any kind of22

review.23

MR. HILL:  Okay.24

MR. BOESE:  But it's grossly out of proportion and25
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would not pass muster today.1

MR. HILL:  Okay.2

MR. BOESE:  I hope.3

MR. HILL:  Okay.  Back to the Office of Planning,4

so do you have any comment on Water Street?  No.  I guess5

nevermind.  Okay.  Ms. Mellstrom, do you have any questions6

for the Office of Planning?7

MS. MELLSTROM:  No.  I just want to know if I do8

get approved, if I can have the iron railing?  This is what9

I wanted anyway in the first place.  Sorry. 10

MR. HILL:  I think, Ms. Mellstrom, whatever --11

that's okay.  Whatever happens, whatever gets approved, is12

whatever we have in the record, and so we'll see where we13

get.  But no, you'd have to build whatever it is that you put14

together in the record, if we were to approve it, but we'll15

see where we get, okay?16

MS. MELLSTROM:  So what do I have to do, have the17

architect do another revision?18

MR. HILL:  Wait a minute.  We're not there yet.19

MS. MELLSTROM:  Oh, okay.20

MR. HILL:  But I'm just saying, so do you have any21

more questions for the Office of Planning?22

MS. MELLSTROM:  No, that's --23

MR. HILL:  Okay.  Okay.  Thank you.  Commissioner,24

do you have any questions for the Office of Planning?25
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MR. BOESE:  I'll leave them alone.  I haven't1

gotten great answers so far, so what's one more.2

MR. HILL:  Okay.  All right.  Okay.  Does the Board3

have any more -- I don't know what to do.  Does the Board4

have any more questions?  Okay.  So I guess I just overheard5

somebody saying that they have some thoughts on things to do,6

and that would be Commissioner May, so Commissioner May, what7

thoughts on things to do do you have?8

MR. MAY:  So I certainly understand and appreciate9

both sides of this.  I mean the Office of Planning is trying10

to address this from the perspective of this relatively new11

regulation that hasn't always been easy to interpret.12

And I also appreciate the ANC's perspective and13

certainly all the historical analysis that has gone into14

this.  And I understand sort of sensitivity of it, because15

even though this is not a historic district, there is an16

essential quality of rowhouse neighborhoods that are built17

in stretches like this -- a character that comes with having18

four in a row, six in a row, eight in a row, and the fact19

that they were all designed well, and frankly in some cases20

have been degraded over time.  And in some places, seriously21

degraded.  22

In this circumstance, I mean there's quite a lot of23

variety within the block, but generally speaking it's still24

pretty consistent, and all of the houses within that25
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particular stretch still have porches.  The profiles are a1

little bit varied and the, you know, columns and things have2

gone through some changes, the rails have gone through some3

changes, but it seems to me that there might actually be a4

way for the ANC to be satisfied with a simpler design.5

It seems like Ms. Mellstrom is interested in6

potentially doing a simpler design involving a metal rail7

that's more akin to what's on the 1st floor.  Certainly, the8

one that's immediately next door is very heavy and is not9

metal, at least in the image that I could see.  There are10

some other ones that are metal that are also still pretty11

heavy, so it does take a little bit of finesse.12

But I would actually suggest that we postpone13

making a decision on this and allow the ANC, the Office of14

Planning, and the Applicant to talk through this a little bit15

more to see if they can come up with something that is more16

acceptable.17

I would also suggest that the Office of Planning18

seek some input from the Historic Preservation staff, because19

they have weighted on this in the past, on the Water case,20

and getting that feedback from them about what's appropriate21

in this circumstance, I think would be helpful.22

Now, I don't really want the Office of Planning to23

go back to the Historic Preservation Office and then reverse24

their position, because that would be -- that would seem a25
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little bit too chaotic.  I think the objective here is try1

to come up with something that works for Ms. Mellstrom, works2

for the ANC, and works for the Office of Planning, that's3

acceptable to all.4

And I think it's -- unless there's some urgent need5

where you have to have this porch right away, I think that6

it makes sense to take a little bit more time to figure it7

out.8

MR. HILL:  Okay.  I hear your suggestion.  I guess9

I wonder if the -- well, I guess the Commissioner is here,10

so if you guys -- if we did what Commissioner May is kind of11

suggesting, do you think that there's a possibility that12

there would be something that the ANC might be able to get13

behind?14

MR. BOESE:  If a proposal were put forward that15

recommended a type of porch roof structure that the Historic16

Preservation Office felt did not degrade the street, we would17

support it.18

MR. HILL:  Okay.  So that would mean, then, now I'm19

kind of jumping around here, so that means that the Office20

of Planning would go to OP -- I'm sorry, OP, HPO, and hear21

or get some input and then they would then provide that --22

I'm just trying to understand the steps here, they would then23

provide that input in the form of a report, and then the24

Applicant would come back to the ANC with a design that was25
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more in line with the discussions with HPO?  Is that what1

you're saying, Commissioner?2

MR. BOESE:  Well, for us to change our position, we3

would have to take another vote.  So yes, if we could -- if4

there were a new design and if it's supported by the Historic5

Preservation Office, we could take another vote, and that6

could change our position.7

MR. HILL:  Okay.  Yes, I mean, I don't know where8

we are right now, again, in terms of, like, what people up9

here -- we haven't deliberated, so I don't know where we are. 10

I'm just trying to understand whether or not I'm going to11

waste Ms. Mellstrom's time and/or the ANC's time, and her12

money, right, you know, going back to architects and all that13

stuff.14

So I'm just trying to understand what the steps are15

in order to determine one way or the other, whether or not16

the ANC might find a design that they find more palatable,17

right?18

And I understand in terms of the, you know,19

standard, if you will, that, you know, the ANCs always try20

to seek, as we also try to seek, in terms of from, you know,21

our own analysis as well as the Office of Planning, and I22

know you hear all this all the -- well, you've been here, but23

you hear this all the time, and I hear this all the time from24

the Office of Planning, each and every case is different, and25
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they analyze it each and every different time, and they try1

to be, and we try to be, as consistent as possible, but it2

just sometimes doesn't work out as well as we might like it3

to in terms of consistency.4

However, so what that now says is that, you know,5

Ms. -- so then, okay, go.  Does somebody else have an idea?6

MR. HART:  Yes, sorry.  I just had a quick7

question.  I understand that right now, we're looking at8

whether or not it's, you know, metal railing that might9

actually go on the roof or something that's similar to that.10

With regards to the porch, because the porch itself11

looks like the columns are changing as well, so can you speak12

to that?  I mean, the proposed columns -- the existing13

columns are, you know, the brick columns.  The proposed are,14

look like they're, turned columns, but I'm not sure if they15

actually are.  It looks like they may actually be something16

that's encasing them.17

MR. BOESE:  Well, in reading the application, and18

I'm sure Ms. Mellstrom can correct me if I'm wrong, it seemed19

like it might have been some composite material or material20

to be decided at some future date, so it's really the shape.21

We have absolutely no concern with what's under the22

porch roof, and even if we did, I don't think that there's23

anything that's not your standard.24

MR. HART:  What I was trying to understand was, was25
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there an issue with that as well if there was a -- because1

that is also changing, so I don't want to have that be an2

issue that comes up.3

MR. BOESE:  We do try to be reasonable, even if we4

don't seem to be from time-to-time, and the brick columns5

that are there, I believe, aren't original.  It probably were6

originally wood, so what's there now is not original7

material.  I think what's being presented is closer to8

original, not exactly original, but it's appropriate for the9

style of house that it is, so that's no problem there.10

MR. HART:  Got you.  Thank you.11

MR. HILL:  I guess my point, and just to kind of12

see, Commissioner, as to where we kind of get here with this,13

is that, the Applicant seems to want some of the things that14

you -- not you, your ANC, might think is more appropriate. 15

And so if we gave the time -- if we gave the Applicant time16

to work with the ANC and see if there is a design that the17

ANC might be able to vote on, that at least -- I can at least18

understand those instructions, right, is what I'm trying to19

get at, right?20

If I now turn to the Office of Planning and ask the21

Office of Planning to go talk to HPO, I don't know what they22

have to do then with the Applicant, it just gets a little bit23

more messy or sticky.  And I'm now looking at my colleagues24

because, you know, we've always just vote, or put it off, or25
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figure out what's going on, we don't need -- you know, we can1

decide on our own.2

But I think that if there's a way that the3

Applicant, if you're interested, Ms. Mellstrom, in working4

with the ANC to come up with a different type of design, then5

that might be something that we might be able to put this off6

as a continued hearing, and give you an opportunity, kind of7

work with them a little bit more and bring you back before8

us.9

Is that something that you would find acceptable?10

MS. MELLSTROM:  Well, I would say, let them design11

what they want and I'll accept it.12

MR. HILL:  Okay.  Yes.  That's also another way13

that I -- you know, I'm just trying to get to A as well.  So14

--15

MR. MAY:  Mr. Chairman, if I can make an16

observation.17

MR. HILL:  Sure.18

MR. MAY:  So I mean, if we were to try to go ahead19

today and approve what's in front of us, we have the20

challenge of the ANC being in opposition, which means that21

we can't do a summary order, which means it'll take a lot22

longer to get an official decision out.23

And I think it's well worth taking another cycle on24

this to have some discussion and collaboration between the25
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Applicant and the ANC to come to some design approach that1

the ANC would find more palatable.  I mean, clearly, Ms.2

Mellstrom is willing to be quite flexible in the design of3

this so long as she achieves the objective of being able to4

walk out of that 2nd floor room onto a deck.5

So I'm all in favor of doing something like that. 6

If they need help from OP and Historic Preservation, that's7

great.  Ultimately, we want to know that the Office of8

Planning doesn't change their mind as a result of what you9

do, so we may need to hear from them as well in the end.10

But, yes, if we could get a revised submission and11

then bring it up again in a month or so, that would give time12

for the Applicant to work with the ANC and to get a new vote.13

MR. HILL:  Okay.  I mean, and, Commissioner, is it14

Boese or Boese?15

MR. BOESE:  Boese.16

MR. HILL:  That's what I thought.17

MR. BOESE:  Like baseball --18

MR. HILL:  Okay.  No, I thought it was Boese.  I19

thought somebody pronounced it Boese.20

MR. MAY:  And I apologize for mispronouncing it.21

MR. HILL:  Right.  That's okay.  I just didn't know22

--23

MR. MAY:  I've known Mr. Boese for many, many24

years.25
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MR. HILL:  Right.  I just wanted to make sure I1

wasn't saying it wrong, that it was you.  Let's see.  So,2

Commissioner, I guess, all right.  I'm going to do this.  All3

right.  This is my suggestion.  Ms. Mellstrom, why don't you4

go ahead and work with the ANC, okay, and, Commissioner, go5

ahead and see what you can do.  I don't want to -- I'd rather6

you go ahead and work with the ANC.  I don't want to bring7

OP back into this, okay, and then Historical Preservation,8

at this point.9

If you think that there is something that the ANC10

needs and the Office of Planning is able to somehow support,11

in other words, consult with HPO, or whatever it is, then12

please go ahead and do so.13

In the meantime, Ms. Mellstrom, please go ahead and14

work with the ANC and see if there's something you can come15

up in terms of design that the ANC finds more historically16

accurate or it both seems like you're on the same page, to17

a certain extent, right?18

The next ANC meeting is when, Commissioner?19

MR. BOESE:  February 12th.20

MR. HILL:  February 12th.  Next week.21

MR. BOESE:  And honestly, if the suggestion is, a22

metal railing that matches what's below, that's enough of a23

concept for us to work with.24

MR. HILL:  Okay.  So I'll let you guys go ahead and25
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work together, Ms. Mellstrom and Commissioner Boese, and then1

why don't you guys come back.  I mean, and then you said2

next, 12th, you said?  So that's next week?3

MR. BOESE:  Yes.4

MR. HILL:  Okay.  So then you could come back --5

you could have some kind of a discussion next week about6

this?7

MR. BOESE:  We could have a discussion next week8

about this.9

MR. HILL:  Okay.10

MR. BOESE:  I'll reach out to a couple11

Commissioners in the next couple days.12

MR. HILL:  Okay.13

MR. BOESE:  But I'd like to say this too, just to14

frame it up a little bit, and I apologize for interrupting15

you, I don't think that the Commissioners, as a whole, are16

opposed to what's being put forward.  We are opposed to a17

lack of standards being applied from case-to-case, and in a18

way, we really want to oppose something that goes to a full19

Board order, just because we need this resolved.20

We can't have one case decided one way and one case21

decided another way.  That's confusing to the residents. 22

It's confusing to us.  We don't know how to apply non-23

existent standards, and it's wasting a lot of your time, my24

time, and neighbor's time.25
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And if you can find a path for me where we can get1

clarity and some real standards on this, that would be great.2

MR. MAY:  I think that that's a message that can be3

carried back to the Office of Planning, at least in the4

interim, and it may be that, ultimately, there needs to be5

further guidance from the Zoning Commission about how to6

treat this, but in the meantime, treating every one of these7

cases the same way and within the Office of Planning, I8

think, is a very positive suggestion.9

MR. HILL:  So I mean, I think -- oh, sorry, and the10

Office of Planning is about to say something, but just to11

echo it real quick, I mean, again, as Commissioner May just12

said, if there is something the Office of Planning can do in13

terms of, you know, we're always trying to understand the14

standards better.15

However, what I was just getting from your16

discussion again, in terms of Zoning Commission, was that17

this was like, you know, you guys are talking about the18

turrets, and, like, the rooftop stuff, and so it was just19

that this has just kind of trickled down to the point that20

now we're talking about the porches and the turn thing, and21

like, I'm not an architect, okay.  The turn thing.  That's22

what you're going to get, okay?23

Right.  Okay.  The turn thing at the bottom, right,24

the other thing, okay?  So that all said, I think it's the25
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trickling down from the rooftop, which was a turret, that I1

could understand, and now we're back to -- sorry, go ahead,2

Board Member John.3

MS. JOHN:  Mr. Chairman, I think this is something4

the Commission needs to address at some point.5

MR. MAY:  Quite possibly it is, but we would --6

MS. JOHN:  Right, in terms of --7

MR. MAY:  Yes.8

MS. JOHN:  Yes.9

MR. MAY:  We would ask the Office of Planning to --10

MS. JOHN:  I understand.  I understand.11

MR. MAY:  -- provide recommendations, yes.12

MS. JOHN:  But in terms of clarifying what the13

regulation is, it's ultimately the Commission has to approve14

some text amendment or something.  That's where I'm headed15

with this.16

MR. MAY:  Yes, conceivably.  I mean, again --17

MS. JOHN:  But here's my thing --18

MR. MAY:  No, I understand where -- well, sorry, I19

didn't mean to cut you off.  Go ahead.20

MS. JOHN:  A little.21

MR. MAY:  Yes.22

MS. JOHN:  What I was trying to say is that this23

block is not in a historic district and I'm seeing a lot of24

creep into requiring Applicants to go further get reviewed25
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from Historic Preservation, and I think, you know, it's easy1

to create those standards.  There are none here and on this2

particular block, the houses are all over the place, with all3

due respect.4

There are porch decks all over.  And I just don't5

like to burden an Applicant just because we want to stand on6

principle.  Yes, it's good to stand on principle, but here,7

the ANC is saying to this Applicant, well, we just don't like8

your design, there are a lot of houses with porch decks, like9

yours, and because we want to have this change in OP's10

standards, well, then, we're going to wait, and I don't want11

to say this, we're going to let you wait for a year.12

I have to put myself in the position of the13

Applicant, and there is no historic designation for this14

block, and there is no uniformity on this block.  We just15

looked at them on Google.  So that's my only issue, Mr. May.16

MR. MAY:  So let me just point out, the regulations17

that led to this were not something that the Zoning18

Commission dreamt up on our own, and in fact, it was only19

after repeated badgering by members of the community,20

including one councilmember in particular, that we adopted21

the regulations that addressed issues like this.22

It was in response to that concern because of the23

things that were happening specifically in neighborhoods like24

this, neighborhoods that are zoned, what were then, R4, and25
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now RF1.  And it was -- I mean, there were so many houses in1

so many blocks that were being scarred by very bad renovation2

jobs where people came in and ripped off the things that3

created the character of the blocks, and we actually were4

very reluctant to get engaged in it, and kept saying, well,5

they're not historic districts, they're not historic6

districts.7

And we kept hearing, you can't just leave this to8

Historic Preservation.  You have to take this up as a Zoning9

Commission, and eventually we did, and we had extensive10

hearings on this topic, and came to the result that we have.11

Now, we don't necessarily have all the guidance12

that's necessary for clear decision making in every single13

case, however, I would say that as a whole, the regulations14

have done a lot to preserve the character of R4 neighbors --15

or RF1 neighborhoods across the city.16

I mean, you only have to look at what was in17

Exhibit 8 to see some really troubling examples of what can18

happen or what was happening before the regulation went into19

place.  All that being said, absolutely, if we need to take20

it up and try to provide better guidance for the Office of21

Planning, and for Applicants, we're certainly willing to do22

that.23

MR. HILL:  Okay.  So what I heard again is that the24

Office of Planning was maybe going to provide some25

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com



174

recommendations to the Zoning Commission about this at some1

particular point -- you have something to say?2

MR. JESICK:  I believe the Commission has already3

set down text amendment 19-1, looking at this language.4

MR. MAY:  Thanks for the reminder.5

MR. HILL:  Okay.  So there you go.  And the6

Applicant is going to go ahead and work with the Commissioner7

here.  I'm sorry, the ANC, and come back to us when, Mr. Moy?8

MR. MOY:  Okay.  I have dates, Mr. Chairman.  I9

think if -- now, I'm going to make an assumption, and ANC and10

the Applicant, correct me, so if the -- it sounds like the11

ANC can set this on the ANC agenda for February the 12th and12

-- number one, number two, I'm assuming that before February13

the 12th, the Applicant can be working with the ANC as to,14

I guess, a concept design, and maybe more than that.15

Of course, it'd be better to have the actual --16

MR. HILL:  Ms. Mellstrom, I guess, again, I'm going17

to interrupt, Mr. Moy, I mean, the 12th is not far away,18

right, and so if you can just -- I mean, Commissioner Boese,19

both of you have been here, already, all day, right?  You20

know, take 15 minutes at the end of this, just kind of talk21

to each other, and see if you can kind of figure out how you22

can get something in front of them, right, that they can23

approve or deny on the 12th, okay, so actual plans.24

So go ahead and, you know, whatever you need to do,25
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whatever the Commissioner might think you might be able to1

do to get in front of the ANC, that would be great, so you2

can get something approved by the 12th, okay?3

MR. MOY:  And if you can do that, then the Board --4

MR. HILL:  One second.  Ms. Mellstrom, you were5

about to say something?  You need to push the button.6

MS. MELLSTROM:  Do I have to have another drawing?7

MR. HILL:  Yes, you'd have to have another drawing.8

MS. MELLSTROM:  I'll have to go back to the9

architect and get a revised --10

MR. HILL:  Hold on, now Commissioner is here.11

MR. BOESE:  Well, I mean, I think you would have to12

have another drawing for --13

MR. HILL:  For the BZA.14

MR. BOESE:  -- the BZA, but prior to next week, I15

don't -- if your proposal is that the iron rail will match16

what's below, that's enough of a concept for us to understand17

and we wouldn't need a drawing.18

MR. HILL:  Okay.  So what, Ms. Mellstrom, they're19

saying, is that you guys can talk after this, and then20

probably be able to present in front of the ANC, I guess,21

without specific drawings, we, the BZA, would need specific22

drawings, right?23

So you can go ahead and talk with the Commissioner24

and then I don't know how long it would take your architect25
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-- I mean, it shouldn't take him very long to get us these1

drawings, okay?2

So, you know, I think that next week is the 12th. 3

Mr. Moy, how's our calendar looking, just in general?  And4

Mr. May, I don't know whether you would even need to come5

back, I suppose.6

MR. MAY:  I mean, my next day back is not until7

middle of March.8

MR. HILL:  Right.  So that's a long way.9

MR. MOY:  It'd be March 18th.  I was shooting for10

the Board to make a decision in that decision meeting on11

February 26th.12

MR. HILL:  So we just put it on for decision.  And13

I'm kind of asking, actually, the Board.  I mean, I'm kind14

torn as to whether it's decision or a continued hearing,15

because I don't know what's going to happen, right?16

MR. MAY:  Well, can we put it on for a decision and17

then --18

MR. HILL:  And then see what happens?19

MR. MAY:  Then see what happens.20

MR. HILL:  Okay.21

MR. MAY:  And I'll block the time just in case I22

have to come in for that.23

MR. HILL:  Okay.  So we'll put it on for a decision24

meeting on the 12th -- I'm sorry, on the, what did you say,25
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the 26th?1

MR. MOY:  26th.2

MR. HILL:  26th.  Okay.  All right.  And, Ms.3

Mellstrom, do you -- I still have to work through, is there4

anybody here, I don't think there is, but do you have any5

questions, Ms. Mellstrom?6

MS. MELLSTROM:  Well, I guess I will attend the7

meeting on February 12th and whatever they come up with, I8

would have to agree to it.9

MR. HILL:  Right.  I mean, right after this, go10

ahead and talk with the Commissioner.11

MS. MELLSTROM:  Yes.12

MR. HILL:  Figure out the next couple steps, go to13

the architect, if you get whatever -- if, at the ANC meeting,14

somehow you are -- you get a -- you know, their approval,15

then you can go ahead and make the changes and then come back16

to us, okay?  Or I'm sorry, you'd have to submit by when, Mr.17

Moy, in order for us to get a decision on the 26th?18

MR. MOY:  Just to add another element, Mr. Chair,19

if the Board would like to have further deliberation on it,20

we could do that for the 26th and then schedule for a21

decision later so that Mr. May can send in an absentee22

ballot.23

MR. HILL:  No, that's okay.24

MR. MOY:  Okay.25
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MR. HILL:  I think, just go ahead, I mean, we'll1

just see what happens.2

MR. MOY:  Okay.3

MR. HILL:  We'll keep it on a decision calendar4

now, and if we have to pull it, we will, on a meeting5

calendar.6

MR. MOY:  All right.  So okay, decision on the7

26th, and then if the Applicant could submit a final drawing8

by -- you know, let's say, February 24th, which is a Monday.9

MR. HILL:  Ms. Mellstrom, February 24th for10

drawings to us, okay?11

MS. MELLSTROM:  Who else do I send it to besides12

you?13

MR. HILL:  Just us.14

MS. MELLSTROM:  Okay.15

MR. HILL:  Okay.  Or I'm sorry, Mr. Moy, who --16

everybody who is a party gets -- anyway, Mr. Moy can tell17

you.  Mr. Moy, who do the drawings go to?18

MR. MOY:  Well, the parties in this application19

would be the ANC.  There's no other parties.  And Office of20

Planning is not considered a party.  And I was going to ask21

whether or not, my sense was, the Board did not need a22

supplemental report from OP, is that correct, sir?23

MR. HILL:  We don't need a supplemental report from24

OP, unless after they see the drawings, there's something25
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they need to require information on, they can, so, yes.1

MR. MOY:  Yes, so that simplifies it.  I mean, if2

they --3

MR. HILL:  Okay.  So what was the day again,4

Monday, what?5

MR. MOY:  Monday, February 24th.  I'm just trying6

to allow as much time as I can for the Applicant.7

MR. HILL:  Okay.  And then, Commissioner Boese, I8

guess, since you're here, and this is -- since you've been9

here all day and we've kind of gone back and forth on this10

for a little bit, I mean, I just kind of want to express that11

this seems a little bit unique to me again.  Meaning, like,12

we're kind of working with the ANC, and the ANC is having a13

lot of influence as to how this is moving forward.14

I guess I'm just trying to make a point of saying,15

I mean, I'm not going to be here forever, okay, and so, you16

know, but I may be here again when you're here, and so, you17

know, I know that we, the Board, try to do the best we can18

with the ANC, and try and work with the ANC, but I guess I'm19

trying to also point out, sometimes you never know.  You20

know, we try to do our best, but we can't always follow21

everything, obviously, that the ANC's wishes may be.22

There's no real comment, but you're welcome to,23

because I'm having a dialogue here in some capacity, so24

please, go ahead, Commissioner.25
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MR. BOESE:  I know.  Because I just want to address1

something that Ms. John said, which has kind of stuck in my2

craw a little bit, there seemed to be an inference that we3

were inappropriately trying to apply a historic standard and4

we had never done that, ever, and then Water Street came in. 5

That wasn't us.  That was the Office of Planning, and we need6

clarification.7

We approved what the Applicant wanted on Water8

Street and the Office of Planning opposed because it wasn't9

historic enough, and it's not in a historic district, and10

it's not a historic structure.  And what the ANC had11

supported was perfectly fine, but then the Office of Planning12

set a new standard, and we're trying to figure out what that13

is.14

That's why we're here.  It's not because we want to15

punish our neighbors.  Lord knows, I think everyone here16

would have preferred not to spend an hour on this, or however17

long it's taken, so this wasn't being -- this isn't us trying18

to punish people.  We are truly trying to figure out, what19

are the standards, because we did not open that box.20

We did not introduce that topic to BZA cases.  That21

was Office of Planning.22

MR. HILL:  Okay.  Great.  No, that's helpful.  And,23

you know, I don't mind being here.  Like, we don't have an24

appeal today.  Like, I'm going to leave by 6:00.  We are25
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learning, you know?  And so honestly, we're learning. 1

Anybody got anything else?  Okay.  All right.2

MR. MOY:  Mr. Chair?3

MR. HILL:  Sure.4

MR. MOY:  Yes, I just want to amend what I just5

said, so ANC meeting is going to be February the 12th, right? 6

And so judging from what I'm hearing from the conversation,7

is that, by the time of February 24th, the Applicant will8

file the revised drawing to have some sense that that's the9

drawing that the ANC is in support of, that the ANC will have10

consent for that drawing that's been submitted by the11

Applicant by the 24th of February.12

Does that make sense, what I said, in a long, drawn13

way?14

MR. BOESE:  Let me rephrase it as to what I think15

we need to do.16

MR. MOY:  Yes.  Thank you.17

MR. BOESE:  Presuming that Ms. Mellstrom gives an18

impression of something that is agreeable to us, then we19

should submit a letter or something approved by the ANC that20

says, we support the revisions and we withdraw our21

opposition.22

MR. HILL:  Yes.23

MR. BOESE:  That would be clear, right?24

MR. MOY:  Be clear, although, you may not have a25
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final drawing.1

MR. HILL:  I mean, Commissioner, you'll figure it2

out, like, you know, we -- you guys are going to take a vote3

-- well, anyway, we're going over this again.  You guys are4

going to meet right after this for a few minutes, then we're5

going to see whatever happens on the 12th with you guys,6

right, and you may -- I don't know what's going to happen,7

right?8

So hopefully if it goes the way we're hoping here,9

we'll get some kind of meeting of the minds, and then you10

won't actually see the final drawing until we do.  And so as11

long as we just get a letter that says whatever it is that12

you guys decided, we can at least move off of that, okay?13

And then -- and again, you know, I know that, you14

know, the Board, again, we do agree with what we're trying15

to do here, which is get to, you know, the standard and a16

relative point that we're all on the same understanding.17

As you said before, you approved that thing that OP18

said no to, right?  Okay.  So, you know, and I keep on going19

back into the thing, we're just trying to figure these20

regulations out ourselves.21

Okay.  So, Ms. Mellstrom, do you have any22

questions?23

MS. MELLSTROM:  No, but one question, what if I24

can't get my -- what if my architect is not available to25
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revise the drawing again?1

MR. HILL:  I understand.2

MS. MELLSTROM:  What do I -- get another architect3

--4

MR. HILL:  So I think you can get another architect5

-- or I shouldn't say that, I think that why don't you just6

find out from -- just try to work through this, if you need7

a postpone for a week so that your architect, or something,8

can get something done, just work with the Secretary, okay?9

MS. MELLSTROM:  Okay.  Thank you.10

MR. HILL:  Yes, of course.  Please, go ahead.11

MS. JOHN:  I have a question of OP, is this, since12

this is a simple drawing, I think, is this something the13

Homeowner Center could help her with?14

MR. JESICK:  I'm not familiar with the DCRA15

processes and how they help homeowners in there, so I can't16

answer that.17

MR. HILL:  Okay.  All right.  Okay.  Well, thank18

you guys.  I didn't do this.  Is there anybody here who19

wishes to speak in support?  Is there anyone here wishing to20

speak in opposition?  Okay.  So we're going to go ahead and21

close this hearing.  We'll go ahead and ask for the22

submittals the way we've asked for them and then we will come23

back for a decision, hopefully, on the 26th of March.  March? 24

February.  February.25
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MR. MOY:  February.1

MR. HILL:  February.  Okay.  All right.2

MS. MELLSTROM:  Thank you very much for your3

patience and your time, everybody.4

MR. HILL:  Thank you.  All right, Mr. Moy.5

MR. MOY:  All right.  If we can have parties to the6

last case of the day, which is Application Number 20195 of7

Steven K. Neufeld, N-E-U-F-E-L-D, and this is captioned for8

special exceptions under Subtitle E, Section 5201 from the9

lot dimension requirement, Subtitle E, Section 201.1, and10

from the rear addition requirement, Subtitle E, Section11

205.4, to construct a three-story rear addition and to12

convert the tax lot into a record lot in the RF1 zone.13

This is 1615 6th Street, NW, Square 477, Lot 837.14

MR. HILL:  Okay.  Could you please introduce15

yourselves for the record?16

MR. SULLIVAN:  Good afternoon, Mr. Chair.  My name17

is Marty Sullivan on behalf of the Applicant.18

MR. YAFFE:  And my name is Joey Yaffe with New City19

Construction.  We're the design/build firm that's working20

with the Applicant on the project.21

MR. HILL:  Could you spell your last name for me,22

sir?23

MR. YAFFE:  Sure.  It's, Y-A-F-F-E.24

MR. HILL:  Could you pronounce that again?25

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com



185

MR. YAFFE:  Yaffe.1

MR. HILL:  Oh, okay.  Great.  Okay.  Mr. Sullivan,2

so I guess if you can kind of walk us through again what your3

client is trying to do and how you believe you're meeting the4

standard for us to grant the relief requested.  If you could5

kind of go over and make sure that the Office of Planning has6

gotten everything they kind of needed or wanted, and if you7

did supply that, then I can get clarification of that from8

the Office of Planning.9

And I'm going to put 15 minutes on the clock, Mr.10

Moy, just so I know where we are, and you can begin whenever11

you'd like.12

MR. SULLIVAN:  Thank you, Mr. Chair and Members of13

the Board.  This is for 1615 6th Street, NW.  Here's a photo14

of the existing house.  It was one of two, apparently, built15

at the same time, or separated long ago.  It's the one, on16

this picture, that's behind -- mostly behind the tree, and17

it has a twin to the left.18

And you can see the aerial there.  So the large19

building to the left is 1613 6th Street, and then the20

property to the right is 1615-1/2.21

The building there now is a two-unit dwelling, as22

are the buildings on each side as well, so -- and it's on a 23

tax lot right now.  It doesn't have an underlying record lot,24

so any addition at all to the footprint would require that25
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we secure a record lot, which we can't do because of the1

minimum lot dimensions.2

So we're proposing to convert the existing tax lot3

to record lot and then further proposing to construct a4

three-story rear addition and a partial third-story addition5

on the front too, or an entire three-story addition, in a6

sense, and a rear addition of 22-6.7

So this goes 12-6 past what's permitted as a matter8

of right under the 10-foot rule, in relation to the building9

to the north, the half building, which also happens to be10

owned by the Applicant.11

So a special exception relief is required both for12

the minimum lot dimensions, both area and width, as well as13

for relief from the 10-foot rule, and this is the specific14

relief requested.15

MR. HILL:  I'm sorry, you say the Applicant owns16

the twin?17

MR. SULLIVAN:  Yes, they own the building next door18

as well.19

MR. HILL:  Okay.20

MR. SULLIVAN:  This is the existing plat and I'm21

going to -- I'll turn it over to Mr. Yaffe to go over the22

plans quickly.  This is the plat showing the area of the23

addition.24

MR. YAFFE:  Okay.  So you can see the existing25
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condition on the drawing on the left-hand side, where you can1

see that both of the twins actually are significantly smaller2

than the buildings on either side.  I believe that the one3

to the right, 13, was the building that was newly constructed4

as a two-unit condo building about ten years ago.  Something5

like that.6

MR. HILL:  Have you guys talked to the neighbor to7

the right?8

MR. YAFFE:  We have not talked to them, that I know9

of.  I know that the owner told me he tried to stop by, knock10

on the door, didn't reach anyone, and then they would have11

been notified.  We filed for a building permit at the end of12

December, so we filed -- neighbor notification letters would13

have gone out to each of the two condo owners, maybe, about14

a month ago.  Something like that.  Some time in December.15

MR. HILL:  What about the building to the left of16

the twin?17

MR. YAFFE:  The building to the left of the twin?18

MR. HILL:  Yes.19

MR. YAFFE:  I didn't ask the owner if he had spoken20

with them or not.  He's owned that building for a while, the21

twin building, and so he probably knows the people on the22

other side.23

MR. HILL:  Is the owner here?24

MR. YAFFE:  He's not.25
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MR. HILL:  Oh, okay.1

MR. YAFFE:  So if you look at the drawing that's2

here, what you'll see is that the 33-6, that is the depth of3

the existing building, so it sort of shows how much of the4

depth is there, and then the 22-6 is the depth of the5

proposed addition.  The third story is all new.6

And then this shows renderings of what the building7

would look like from the front and from the rear.8

MR. MAY:  Can we hold on to this for a second?9

MR. YAFFE:  Sure.10

MR. MAY:  What is going on with the top in the11

image on the left?  The west --12

MR. YAFFE:  Oh, it's just the software.  That's not13

the way that it looks in the plans.  It's basically a mansard14

roof with standing seam metal and it's sort of a standard15

detail on the dormer.  It was just an oddity, and that's a16

shadow, the black --17

MR. MAY:  It's not the shadow.  It's the roof deck.18

MR. YAFFE:  Oh, well, that's very far back.  So you19

can't actually -- if you look on the drawings, you'll see20

that --21

MR. MAY:  Right.  But why is part of it rail and22

part of it solid?23

MR. YAFFE:  The rail would be at the very rear of24

the building and would be setback off the rear of the25
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building, and then the front is a parapet.1

MR. MAY:  So why doesn't the parapet go all the way2

across?3

MR. YAFFE:  Hold on a second.  So if you look at4

this drawing here, I think it's just because of the view that5

you can see, that essentially, you're looking through where6

those stairs are.7

MR. MAY:  Oh, because it's an open stair.8

MR. YAFFE:  Because it's a stair, yes, because9

obviously, we don't have a penthouse, because we can't do a10

penthouse, so there's a well there.11

MR. MAY:  Yes.12

MR. YAFFE:  Okay.13

MR. MAY:  I get it.14

MR. YAFFE:  Okay.15

MR. MAY:  I just didn't put it all together.16

MR. YAFFE:  Yes, it's sort of -- yes, sometimes17

when, sort of, see it all forced together like that.  Okay.18

MR. SULLIVAN:  So I'll go through the special19

exception requirements.  The general requirements, of course,20

we are within the permitted lot occupancy in height and use21

for the RF1 zone, so I believe we're in harmony with the22

general purpose and intent of the zoning regulations.23

The specific requirements relate to the standard24

light and air privacy test.  So we have provided a shadow25
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study.  There's not a significant amount of impact to the1

building to the north, which is owned by the Applicant,2

primarily because of the existence of the larger building3

that was built ten years ago at 1613, and we'll see that when4

we get into the shadow studies.5

Regarding privacy, of course, there's no windows6

facing either side yard, so there's no privacy issues.  We7

defer to the Office of Planning.  They have determined that8

the addition, as viewed from the street, will not9

substantially visually intrude upon the character, scale, and10

pattern of houses.  It is significantly set back.11

Okay.  I'm sorry.  I said that wrong.  It's a12

mansard roof that Office of Planning has found is -- doesn't13

substantially visually intrude upon the character.14

And we are within the 70 percent lot occupancy to15

obtain this relief.  We have a 60 percent lot occupancy and16

not asking for relief for that.  We do have ANC support and17

Office of Planning support.18

Regarding the shadow studies, now, these are done19

-- the line -- first we have the equinox at three different20

hours, and they're one slide after the other.  So the first21

slide establishes the line of the shade for the matter of22

right and then the second slide, the line is in the same23

place, so you'll see shadow beyond the line if there's24

additional shadow as a result of going from matter of right25
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to proposed.1

So here, you can see there's a decent amount of2

shadow in the backyard, so the building to the north, and a3

little bit to the -- beyond going back towards the rear yard4

at the 3:00 p.m. time.5

No additional shade beyond the red line -- well,6

wait a second, there is a little bit here on this one. 7

There's a little bit at noon and then there's some additional8

shade two properties way in the back at 3:00 p.m.  And then9

you see the additional shade there.10

Again, most of the additional shade relates --11

additional shadow, relates to the property owned by the12

Applicant, which is a very small, very shallow property to13

begin with.14

MR. MAY:  The twin building there, does the owner15

actually live there?16

MR. YAFFE:  No, he does not.17

MR. MAY:  So these are both just investment18

properties.19

MR. YAFFE:  Correct.20

MR. MAY:  And are there plans for the twin building21

that is similar to this?22

MR. YAFFE:  No, there's not.  It seems unlikely23

only because of the fact that that property, when he24

purchased it, was already improved, and so I mean, it's25
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possible he may do it at some point in the future, but the1

building is already relatively new, been improved, and2

therefore --3

MR. MAY:  Oh, improved.  I thought you said,4

approved.5

MR. YAFFE:  It's improved.6

MR. MAY:  I'm like, what was approved?  Okay. 7

Improved.8

MR. YAFFE:  No, no, it's improved.  So the units9

that are in that building are in pretty good condition, so10

to --11

MR. MAY:  So is it just a two-unit; two floors?12

MR. YAFFE:  Two-unit, yes.13

MR. MAY:  Okay.  And has he owned this property for14

a long time?15

MR. YAFFE:  The subject property?16

MR. MAY:  Yes.17

MR. YAFFE:  He just purchased it for the purpose of18

redevelopment.19

MR. MAY:  Right now.  Okay.20

MR. SULLIVAN:  So that's our presentation.  If the21

Board has any further questions.22

MR. HILL:  Okay.  No, I guess I -- I mean, the23

question that I had, and I think -- I thought maybe somebody24

found a -- you haven't heard from the -- you did go before25
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the ANC, you did get approval from the ANC, right?  You1

haven't heard from the neighbor to the -- and I just, either2

the right or the left, you know, I am curious as to what the3

outreach has been for the neighbor to the, if you're facing4

the property to the right.5

And then, I just am curious of the -- if there's6

been any feedback from the property owner to the left of the7

twin, and do you have answers for any of those?8

MR. YAFFE:  All I can say is that, for the property9

to the right, there's the two condo owners there, and so they10

would have received certified notification of the building11

permit.  There was a sign on the building, and then of12

course, there would just have been the normal -- we not only13

went to the ANC committee meeting, we went to the committee14

meeting, and also the full ANC meeting.15

MR. HILL:  There's something that says they reside16

in 1613 6th Street?17

MR. SULLIVAN:  Yes, I saw the letter and I think --18

I mean, in hindsight, I would have suggested we try harder19

to get a hold of them.  I think because the notice had gone20

out, and building permit, and the regular notice, and the21

sign had been up, I think there was -- and because we were22

just going to their rear line, there was a bit of an23

assumption, maybe, that they were okay with it because we24

hadn't heard from them.25
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And I think the neighbor knocked on the door a few1

times, but just recently.  And so and then I saw the letter2

and then thought, you know, it would have been better to talk3

to them.  I'm not sure what we could do to address their4

concerns, but because we're just --5

MR. HILL:  I mean, they're one of the units in the6

building to the right.7

MR. SULLIVAN:  Yes.8

MR. HILL:  I'm asking.  Okay.  And then, right, you9

haven't had any outreach to the -- or anything from the10

property owner to the left of the twin.  Did you say, yes? 11

I'm sorry.12

MR. YAFFE:  To my knowledge.  I would have to talk13

to the client and see if he knows the owner of that property,14

but to my knowledge, I don't know that there's been any15

contact with the one -- the other side of the other property.16

MR. HILL:  Okay.  Mr. Sullivan, have you been17

working with them for a while?18

MR. SULLIVAN:  With this client?19

MR. HILL:  Yes.20

MR. SULLIVAN:  Yes.21

MR. HILL:  Okay.  I'm just surprised they haven't22

actually gotten in touch with those guys on either side of23

the -- and the reason I'm asking about the twin is, I would24

assume that once they -- if they do get approval of this,25
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then they'll just bump out the twin to the same backing as1

they got for this thing, you know, just match it up.2

MR. SULLIVAN:  Right.3

MR. YAFFE:  Well, like I said, we actually looked4

at that as a possibility.  We even looked at the possibility5

of doing them both at the same time, because actually, we did6

them both at the same time, we wouldn't need the relief,7

because the properties on both sides are deep enough.8

So the only reason --9

MR. HILL:  No, you'd still need it from the --10

MR. SULLIVAN:  The lot area.11

MR. HILL:  Yes.12

MR. YAFFE:  Okay.  But like I said, the economics13

of the fact of what he purchased the other property for, and14

its existing condition, make it less appealing to expand the15

other property.16

MR. HILL:  But at some point, somebody will17

probably be able to do it.18

MR. YAFFE:  Sure.19

MR. HILL:  Anyway.  Whatever.  There's a20

possibility of it.  So nonetheless.  Okay.  How did the21

outreach go to the ANC, Mr. Sullivan?22

MR. SULLIVAN:  Oh, with the ANC was fine.  We went23

to the ANC committee and then the full ANC, and they were in24

full support.25
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MR. HILL:  Okay.  All right.  Anybody got anything1

else for the Applicant?  Okay.  Going to the Office of2

Planning.3

MR. MORDFIN:  Good afternoon.  I'm Stephen Mordfin4

and the Office of Planning finds that this application5

conforms with the requirements, both for lot width and the6

lot area, as it is not possible to expand this lot, and it's7

an existing situation.8

The third area of relief, which is to -- is for the9

10-foot rule, and also for the lot occupancy, so the10

Applicant is increasing the lot occupancy, it's less than 7011

percent, which is permitted by this section, but also the 1012

feet out.13

Now, the rear extension on the subject property14

will be the same as the extension on the property to the15

south, or 1613 6th Street.  So those two will be equal.  To16

the north is that other piece of property that is owned by17

the Applicant and the shadow studies show, because the sun18

comes across the southern sky, that there will be minimal19

adverse impact on that property in terms of the shadowing20

that will result from that.21

Now, the Applicant for the property to the south22

has submitted a letter.  Now, it's kind of an unusual way23

that property is developed.  It has a dogleg in which they've24

put in a balcony.  So they have a balcony that overlooks the25
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subject property's rear yard.1

I don't think I've ever seen that before, but maybe2

I have, but it doesn't adversely affect, you know, the rear3

yard of that subject property because this property is to the4

north, and it shouldn't have an effect.5

And so Office of Planning finds that this proposal6

will not adversely affect the adjoining properties for light7

and air.  We did have that one condition having to do with8

the existing cornice.  I did speak with the Applicant about9

that, who said that it's -- the cornice is not changing, it's10

just the styling of the drawings that make it appear that11

maybe it's not continuous and maybe it is something different12

on the subject property, but that they are not changing that.13

So based on that, I would be satisfied that they do14

not need additional relief from Section 206.1A.  And so based15

on all that, the Office of Planning recommends approval of16

the application and is available for questions.17

MR. HILL:  Okay.  Thank you.  So as far as the18

condition, you don't need a condition anymore.  Like, you19

guys are satisfied with what's been put forth in the record20

or do you still need a condition?21

MR. MORDFIN:  No.  We're satisfied with what --22

with that --23

MR. HILL:  Okay.24

MR. MORDFIN:  -- with the drawing that indicates25
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that there would be no changes to the cornice.1

MR. HILL:  Okay.  Mr. Sullivan, I'm looking over at2

your one that says the extended matter of right shadowing on3

your slide deck there.  The little dogleg that you guys are4

closing up, the little dogleg, like, is there a -- so there's5

a balcony there?  Is that what your understanding is?  In the6

dogleg.7

MR. SULLIVAN:  Yeah, I think there's a deck and a8

balcony.9

MR. HILL:  Right.10

MR. SULLIVAN:  There's a 1st and a 2nd-floor deck.11

MR. HILL:  Okay.  So right there.  So then what12

would now that deck and balcony be -- I mean, they -- you13

know, the property owner isn't -- you know, the view isn't14

their right, and all that stuff, and so -- I shouldn't say15

that exactly, the light and air is something that we talk16

about, I'm just a little bit more curious, are there windows17

at that point that's now going to look into that deck or into18

that balcony?19

MR. SULLIVAN:  No windows on our wall.  No.20

MR. HILL:  Okay.21

MR. HART:  But this is something that will be22

closed off, and so that deck that is in the dogleg will be23

closed in on three sides, and so it'll be a -- I mean, this24

is a fairly narrow deck as it is, but that will only have25
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exposure to the outside from the east, I guess.1

MR. SULLIVAN:  That's correct.  Yes.  And regarding2

that, I mean, our relief, of course, is requested for the3

building to the north, because that's where we're going 104

feet past.  Not asking for relief on that side.5

I don't think the situation, while it would be6

unfortunate for a buyer who bought that condo and wanted that7

space to be open, it's not unlike an at-risk window, in a8

sense, they've got this deck, it's essentially an at-risk9

deck that's been looking over into the neighbor's yard for10

ten years, and I'm not sure how we could resolve that.11

The lot's too narrow to put our own court in, and12

then putting in our own court would just put a porch there13

that would raise interesting privacy concerns for both sides.14

And then if the Board were to say, well, you have15

to shorten up and let them retain their court, that would be16

similar to saying, well, since they built their building17

first, we don't get to build the building out.18

MR. HART:  No, I understood.  I just was trying to19

understand --20

MR. SULLIVAN:  Yes.21

MR. HART:  -- really, about -- understanding that22

that is existing there and I guess it would be one thing if23

the deck actually kind of wrapped around and was a little bit24

wider, but what they have is kind of what they have.  It ends25
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at the end of the building, it looks like.  I don't have a1

lot of images that show me that, so I --2

MR. YAFFE:  I think you're correct about that. 3

That's my understanding as well.4

MR. SULLIVAN:  There may be pictures in the file5

filed by the neighbor yesterday.6

MR. HART:  Okay.  Thanks.7

MR. HILL:  Okay.  Is there anybody here wishing to8

speak in support?  Is there anybody here wishing to speak in9

opposition?  Okay.  Oh, wow.  Come on down.  Did you guys get10

sworn in earlier?  Okay.  Great.  If you could please11

introduce yourselves for the record from my right to left.12

MR. BROWN:  Michael Brown, ANC Commissioner for13

District 6E02.14

MR. HILL:  For which ANC again?  I'm sorry.15

MR. BROWN:  ANC-6E02.16

MR. HILL:  6E02.  Okay.17

MR. BOSCH:  Jay Patrick Bosch.  I go by Rick.  I'm18

1613.  I'm the neighbor to the south.19

MR. HILL:  The south.  Are you the neighbor that20

we're talking about?  Okay.  Great.  Are you the one who just21

submitted the letter in opposition?22

MR. BOSH:  I am.23

MR. HILL:  Okay.  All right.  Let's see.  Okay. 24

So, Commissioner --25
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MR. BROWN:  Michael Brown.1

MR. HILL:  Yes.  I'm just trying to -- right, are2

you the SMD for this?3

MR. BROWN:  I am.4

MR. HILL:  Okay.  And so did you vote with your5

ANC?6

MR. BROWN:  I did.7

MR. HILL:  Did you vote in opposition?8

MR. BROWN:  I did not.9

MR. HILL:  You voted in favor.10

MR. BROWN:  I voted in favor, as I remember, yes.11

MR. HILL:  Okay.  And so, however, you're here12

representing yourself in opposition, is that correct?13

MR. BROWN:  I am.14

MR. HILL:  Okay.  I just have to understand.  Like,15

if you're the ANC and you're here representing the ANC, you16

have five minutes.  If you're not and you're representing17

yourself, you get three minutes.18

MR. BROWN:  We're not going to need that long.19

MR. HILL:  That's all right.  I'm just letting you20

know how it all works.  Okay.  So I'm going to go ahead and21

put three minutes on the clock and you can begin whenever you22

like.23

MR. BROWN:  So I went over to Jay Patrick Bosch's24

house yesterday and he showed me how the extension would25
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affect him, so basically, his property, he would be facing1

a wall, okay, and when the ANC voted on this, we were not2

aware how -- we didn't know the full detail.  We were not3

aware of how this extension would affect his property at4

1613, so that's why I'm here.5

We didn't know this because, I mean, I don't -- he6

wasn't -- you weren't at the ANC meeting.  Yeah.  So that's7

why I'm here, because the details became known to me8

yesterday.  I understood how this extension would affect him. 9

He would be walled off on his property, so that's why I'm10

here.  I think the ANC probably should hear him out again,11

to tell you the truth.12

Because had we heard him, we wouldn't have approved13

it.14

MR. HILL:  Yeah, I mean, you don't know.15

MR. BROWN:  We don't know, but --16

MR. HILL: Right.17

MR. BROWN:  -- being that it's my ANC member18

district --19

MR. HILL:  You would have voted against it.20

MR. BROWN:  The ANC Commissioners probably would21

have probably followed my lead on our ANC, yes.22

MR. HILL:  Okay.  That's all right.23

MR. BROWN:  It's all right.24

MR. HILL:  Okay.  Is there anymore?25
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MR. BROWN:  That's it.1

MR. HILL:  Okay.  Mr. Bosch.2

MR. BOSCH:  Yes, thank you.3

MR. HILL:  Sure.4

MR. BOSCH:  So yeah, I submitted this yesterday. 5

If you look at the site plan comparisons that are up there6

right now, we don't have a problem with the by-right7

addition, that's fine with us, the difference is, the8

proposed addition at the end -- the back of it, as we said,9

there is a deck there.10

My wife and I, we're new to this, we're first-time11

home buyers, homeowners, we've lived there for six months,12

so when my wife first saw it, part of what she was interested13

in was the backyard space and the deck.  She thought that was14

a nice part to it.15

And they're right about the shadow study.  We16

looked at that shadow study too.  It doesn't really affect17

our backyard, so when we kind of saw it, we initially18

thought, well, the shadow study, that's okay.  The issue is,19

is that, when you put a wall in front of this, you're20

basically getting, like, a tomb with the door open instead21

of in the back deck.22

If you look at -- so all of their different shadow23

stuff was fine.  I'm here for us, but I'm also here for,24

we're going to have a tenant, we've never had a tenant25
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upstairs, or I should say someone who is purchasing the condo1

above us.  The condo above us doesn't have the backyard space2

that we have, they just have a little side deck like us. 3

It's going to be worse for them than it is for us, and we4

haven't even met them yet.  They move in the 6th or the 7th,5

so just a couple of days.6

So we're asking for some kind of way where we can7

not have this space blocked out, or some kind of adjustment8

to it.  A couple things I wanted to hit on, it was said9

before that this individual who owns the place, who didn't10

even show up here today, stopped by and knocked, according11

to him.12

I work Monday through Friday and I get off of work13

at about 1 o'clock.  In five years, I've missed work for a14

personal day one day, it's today, because this is important15

to me, so I'm around during the mid-afternoon, early evening,16

evening, unless he's coming by at 8 o'clock in the morning17

and saying hi, I'm there.18

So I'm not sure if that ever happened.  The person19

that used to live there at 1615 was somebody who was told to20

our neighbors to the south, was around just to collect21

things, because they wanted to sell the place.22

So we knocked to say hi to them when we first got23

there, then we knocked again, they didn't stay, and we left24

a note, a handwritten note, saying, hey, we're here.  We want25
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to get to know you.  Then the next thing that happened was1

where we are right now.  We never heard anything from the2

woman.3

The sign on the building that they're talking4

about, their building, the reason why we never look at that5

sign is we never walk past our place ever.  We work south of6

our place, and once we attempted to talk to this woman three7

or four times, and she never opened the door, and never8

responded, we never really walked by it again.9

So to us, we -- I don't want to -- you know, I10

don't want to infringe on anybody's dream, but I don't think11

that this is this guy's dream, it's just to make money off12

of a property.  This is our dream, this home, and we want to13

do -- we don't know what's available to us, but we do know14

one thing.15

If we would have been at that ANC meeting, and I16

know what you said before, this wouldn't have even been here17

in the first place, what happened was, my wife called Mr.18

Brown, their first connection, a couple days before the19

January ANC meeting, and he wasn't -- I don't want to speak20

for him, so I won't, but because of a couple different21

things, she didn't think that this was on the docket then.22

So we went last night to try to see if we could put23

it into old business and he was told by the Chairwoman that24

we couldn't and we would have to come here for the public25
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hearing.  That's when I submitted the note and that's when1

I decided to come here today and I got an education.  It's2

a pretty interesting place.3

So I know that Mr. Hart was talking to somebody4

yesterday about the -- or earlier today about the ANC issue. 5

That's what it was.  I mean, I would have been happy to do6

this there, or my wife definitely, if you met my wife, she7

definitely would have been happy to do this there, but you8

got me instead.9

MR. HILL:  Okay.  Great.  So let's see --10

MR. BROWN:  May I say something?  Is that okay?11

MR. HILL:  Sure, go ahead, Commissioner.12

MR. BROWN:  Yeah, he's right.  I didn't think it13

was on the agenda because the agenda I was sent, it wasn't14

on the agenda, but he showed me an agenda, an online agenda15

--16

MR. BOSCH:  Yes, from a mobile app.17

MR. BROWN:  -- and it was on that agenda, so I18

misinformed him because --19

MR. BOSCH:  My wife.20

MR. BROWN:  Oh, I misinformed --21

MR. HILL:  You need to speak into the microphone,22

but that's okay.23

MR. BOSCH:  I'm sorry.  Misinformed my wife.24

MR. BROWN:  I misinformed his wife because the25
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agenda I was emailed misinformed me.  It was incomplete.1

MR. HILL:  Okay.2

MR. BROWN:  So yes, that's why I misinformed her. 3

And I showed him the agenda, that he wasn't on the agenda,4

then he showed me an online agenda, and he's like, actually5

-- and he was.6

MR. HILL:  No, I'm smiling because -- well, anyway. 7

So just to be clear, what you're saying is that, you8

misinformed this -- the property owner about his property9

being on the agenda for the ANC meeting --10

MR. BROWN:  January 11th.11

MR. HILL:  -- otherwise, they would have shown up.12

MR. BROWN:  Yes, because the agenda I was emailed,13

he was not on the agenda.  That's why.14

MR. HILL:  Okay.15

MR. BROWN:  And I showed it to him.16

MR. HILL:  Okay.  And --17

MR. BROWN:  If he had shown up --18

MR. HILL:  That's okay.19

MR. BROWN:  If he had shown up and he had been able20

to present the details of how it affected him, I'm quite sure21

the vote would have been different.22

MR. HILL:  Perhaps.23

MR. BROWN:  Perhaps.24

MR. HILL:  Perhaps.25
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MR. BROWN:  Perhaps, because somebody that was in1

my single-member district --2

MR. HILL:  Right.  You would have voted against and3

made it your concern.4

MR. BROWN:  Yes.5

MR. HILL:  And, Mr. Bosch, I guess, you knew about6

this today how?7

MR. BOSCH:  My wife -- so our jobs are very hectic. 8

I have to look back at my emails, but I got an email from her9

yesterday saying that she had gotten some form about a10

meeting -- about something going forward.11

MR. HILL:  You got something in the mail.12

MR. BOSCH:  Something in the mail about something13

going forward with this, after she had been away with a14

friend for her 40th birthday for two days, and I had been in15

California for two days, we came back and we had three days16

worth of mail, and in it was this.17

So I thought we are totally out of luck, but then18

I saw, well, there's an ANC meeting last night.  I'll submit19

this form, because I called the Zoning Office --20

MR. HILL:  Mr. Bosch, it's okay.  It's okay.  I was21

just trying to figure out, but I got you.  I got you.22

MR. BOSCH:  Yeah.23

MR. HILL:  Okay.  So all right.  Okay.  So Mr.24

Sullivan -- oh, right.  So back to Mr. Bosch, so you guys are25
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on the down -- you're on the bottom unit, right?1

MR. BOSCH:  Yes.2

MR. HILL:  And you sold the top unit.3

MR. BOSCH:  No, we were not owners of this place at4

all.  It was a prior family that owned both units.  We5

purchased the bottom unit and moved in at late July; July6

22nd.7

MR. HILL:  Okay.  That's fine.  I'm just trying to8

understand, you said that the top unit was recently sold.9

MR. BOSCH:  Yes, by the prior owner.10

MR. HILL:  By the prior owner, right, so okay.  And11

not that you would -- and I'm just kind of curious on my own,12

do you know if that purchaser knows about this?13

MR. BOSCH:  I don't.14

MR. HILL:  You don't know.  That's okay.  So then15

you got -- you, yourself, do you have a little patio right16

there in that dogleg or is there a door that comes out of17

that little dogleg?18

MR. BOSCH:  So what you see right there, there is19

a door to our guest room.  Our guest room is right there. 20

There's no windows in the guest room.21

MR. HILL:  Do you walk outside there?  That's what22

I'm trying to understand.23

MR. BOSCH:  Oh, do I personally?24

MR. HILL:  No, no, the building itself, is there a25

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com



210

door that leads outside --1

MR. BOSCH:  Yes.2

MR. HILL:  -- in that dogleg somewhere?3

MR. BOSCH:  Yes.4

MR. HILL:  Is that kind of at the bottom there?5

MR. BOSCH:  Yes, it covers that whole bottom.6

MR. HILL:  Where's the door?7

MR. BOSCH:  At the bottom of -- see --8

MR. HILL:  Right.  That's  where you think it9

should be.10

MR. BOSCH:  The bottom of the right angle.  The11

smaller piece of it.12

MR. HILL:  Okay.  All right.  And so then that is13

currently now a deck.14

MR. MAY:  Is that the only door to the backyard?15

MR. BOSCH:  There are two doors.  There's one on16

the far end --17

MR. MAY:  All the way in the back.18

MR. BOSCH:  -- that goes directly into our bedroom19

--20

MR. MAY:  Yes.21

MR. BOSCH:  -- but then that door --22

MR. HILL:  Okay.23

MR. BOSCH:  -- the door you're talking about, the24

question, leads onto this.25

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com



211

MR. MAY:  You've answered my question.1

MR. HILL:  We can't look at that.  That's all2

right.3

MR. BOSCH:  I sent it to you in an email.4

MR. HILL:  No, you just can't see it.  Right. 5

Okay.  So I can see what's going on.  So you, yourself, are6

the only ones that have access to the backyard?7

MR. BOSCH:  Yes.  The upstairs will not.8

MR. HILL:  The upstairs does not have access.9

MR. BOSCH:  They'll have a deck just above us up10

there.  That's their only outdoor access.11

MR. HILL:  Right.12

MR. BOSCH:  Besides walking out the front door.13

MR. HILL:  Right.  So you're here in objection,14

basically, for yourself, correct, which is that, you would15

have this, kind of, narrow exit.16

MR. BOSCH:  Yeah.17

MR. HILL:  And I guess there's a window.  I don't18

get the circle on anything.  There's a window there on that19

wall somewhere to the right, I guess.  I'm trying to --20

MR. BOSCH:  No, there is only the door.  There is21

no window.22

MR. HILL:  Okay.  There's no window there.  Okay. 23

So there's just the door.24

MR. BOSCH:  Yes.25
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MR. HILL:  So basically, the door is going to --1

you're going to have, like, kind of long way to exit your2

backyard.3

MR. BOSCH:  A long, dark way, yes.4

MR. HILL:  Right.  Yes.  Okay.  All right.5

MR. MAY:  Can I ask a question?  Do you know6

anything about the history of your property?  Was that, where7

your bedroom is in the back there, an addition that was put8

on?9

MR. BOSCH:  I do not know.10

MR. MAY:  Okay.11

MR. BOSCH:  I could find out.12

MR. MAY:  That's okay.  I was just curious if you13

happened to know offhand.  It looks a little bit deeper than14

some of the original homes on that row, and that's why I was15

just curious about --16

MR. BOSCH:  Yes.17

MR. MAY:  -- whether that was an addition.  And do18

you know how deep your yard is beyond that?19

MR. BOSCH:  I could give you a guess.20

MR. MAY:  Yes.21

MR. BOSCH:  It's pretty deep.  It's, I would say,22

maybe about 20 feet.  Maybe a little more than that.23

MR. MAY:  Okay.  It's got to be a minimum of 2024

feet.25
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MR. BOSCH:  You know what, because the deck itself1

is 10 feet, so it's got to be more like 35 feet.2

MR. MAY:  Okay.3

MR. BOSCH:  If I'm judging it from the deck.4

MR. MAY:  Yes.  And I appreciate seeing this site5

plan, but unfortunately, the site plan doesn't have the6

dimensions of the rest of the yard, right?  Oh, no, 93, 3757

are the whole thing.  So I could do my math and figure that8

out.9

MR. HART:  Mr. May, they said the rear yard is 59.910

feet.11

MR. MAY:  Got it.12

MR. HART:  In the OP report.13

MR. HILL:  And they're the same?14

MR. HART:  It looks like they're going to be very15

similar.16

MR. BOSCH:  Yes, they're the same length across.17

MR. MAY:  Sorry, what was the number again?18

MR. HART:  59.9 feet, almost 60 feet.19

MR. MAY:  Okay.20

MR. HILL:  Do you know, Mr. Bosch, if that unit21

above you has any windows, then, on that wall, or do they22

also have -- it's also mirrored in that there's a door that23

goes out to that deck?24

MR. BOSCH:  It's mirrored.  I know because a real25
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estate agent was showing the house and them -- the real1

estate and the couple got locked out, locked themselves out2

on the patio, and I had to go up there and get them out of3

there --4

MR. HILL:  Got it.5

MR. BOSCH:  -- and I saw it.6

MR. HILL:  So there's just the door --7

MR. BOSCH:  Just a door.8

MR. HILL:  -- and there's no windows on that wall,9

just like yours.10

MR. BOSCH:  No, they have, as Mr. May was speaking11

to before, we have a door to our bedroom that goes out, they12

just have a window where that door would be, and that's their13

other window --14

MR. HILL:  Right.15

MR. BOSCH:  -- for natural light from their home.16

MR. HILL:  Okay.  All right.  Does anybody have any17

-- oh, I'm sorry, yes, does anybody have any questions?18

MS. JOHN:  Is there a deck at the back of your19

house?20

MR. BOSCH:  So there's the side deck that we talked21

about, and then at the back, where our door is, because it's22

elevated, there's a little piece of wood that's about a23

little less than the size of this table, with three stairs24

that go down, two or three stairs, but it's really just, you25
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could fit two people on it, I think, but just to walk down1

the stairs into the yard.2

MR. HILL:  Okay.  Anybody else for the witnesses? 3

Okay.  You guys just stay there for a minute, okay?  All4

right.  Oh, so Office of Planning, I have a question for you. 5

So, you know, we have been in cases, situations, where,6

again, you know, and Mr. Sullivan brings up, kind of like,7

the by-right windows, right?8

And we've been in situations where the view is9

something that is not a right of someone, right, you know,10

necessarily, the view, it's really kind of, again, light and11

air.  And I'm a little confused, I suppose, about how you12

think of the light and air to that -- or I shouldn't say13

confused, I'm just curious, to that deck, that 2nd floor.14

Like, I mean, there aren't any windows now on that15

wall.  There's the one door that, you know, leads out, and16

now, basically, you're going to just put -- you know, make17

this tiny, little deck right there, right?  Is it the Office18

of Planning's -- like, what's the Office of Planning's view19

in terms of, is that kind of like a, you know, same kind of20

thing, like a by-right, you know, an at-risk deck?21

Like, you know, if that was built all the way --22

like, you didn't take that into consideration, that little23

deck, when you were giving your recommendation.24

MR. MORDFIN:  Well, when we reviewed this, we knew25
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the deck was there, the deck on the 2nd floor, I don't know1

what was on the 1st floor, but you could see it from the2

aerials, that there was a deck there, and from some of the3

drawings that the Applicant had submitted with his4

application.5

So we knew the deck was there and the deck is open6

to the rear, and like you said, there's no -- you know,7

there's no rights to the view that they may have over the8

adjoining property.  At the same time, yeah, I don't know9

that there's such a term as an at-risk deck.10

I know if they had windows there they'd be at-risk11

windows that they'd have no rights to if the neighbor decided12

to build straight back.  And just looking at this, I'm13

thinking, you know, it's kind of the same thing that they14

should be able to build straight back also, that may be more15

of a legal interpretation.  I don't know.16

But just from my review of this, I would say that17

you should be able to build straight back, you know, as long18

as you don't have any windows, so there are openings which19

you're going to use to be able to look out on to your20

neighbor, the same as we don't permit windows when we review21

these applications that would be at-risk windows, that would22

look out on to your neighboring property.23

MR. HILL:  Okay.  All right.  Does anybody have any24

more questions for the witnesses?  I know I already did that. 25
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Does the Applicant have any questions for the witnesses?1

MR. SULLIVAN:  No, thank you.2

MR. HILL:  Okay.  All right.  You guys are excused. 3

If we need you, we'll bring you back up.  Thank you.  The4

witness cards go over there to the transcriber.  Thank you. 5

Okay.  All right.  So we did support, opposition, does the6

Board have any more questions of the Applicant?  No?  Okay. 7

So, Mr. Sullivan, do you have anything you'd like to add at8

the end?9

MR. SULLIVAN:  Just that I understand their10

position.  I understand where they're coming from.  They11

bought this house and they saw this open deck and didn't12

think that the neighbor could do the same thing that was done13

prior, but there's a couple things.14

One, this building was built, as far as we know,15

from PIFs, was built, 1613, was built in 2010, either a16

significant addition or a new building.  There's a permit for17

both in 2010, so they built out as far as they could, that18

building.  It's taller than the building.19

It's dwarfed my client's property for those ten20

years and now to say that my client can't build out to that21

line, which is on that side, is the matter of right length,22

would be to say, well, we built this big building first,23

therefore, we are entitled to continue to be longer than your24

building, and to continue to look into your backyard, and25
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continue to shadow that.1

Another way to look at it is, we could put both2

buildings together, which he didn't want to do also because3

there's tenants in the 1615-1/2 building, and then the length4

is absolutely matter of right, and then we're just asking for5

the relief for the record lot.6

So I understand the situation.  I don't really know7

what could be done to shorten it and not build up to the8

court, then we're practically -- you know, that's half of the9

length of the entire addition.10

Or to put a court in itself, then there would be11

windows in that court, and I don't think that would improve12

the situation at all anyway.  Plus, with a 12-1/2-foot wide13

lot, you might as well just be cutting off the addition.14

But as far as, I think, this relief is concerned,15

the special exception test is meant to apply to the building16

which you are extending more than 10 feet past, not to a17

building which is already built.  When it comes to at-risk18

windows, yes, I don't know what an at-risk deck is, these19

windows might be at risk because they might be within 5 feet20

of the property line, they appear to be, I don't know if21

there's a covenant or not.22

We looked for that and we didn't see one, but the23

Board has been clear, and there's been a couple cases, there24

was a rear yard relief case, special exception, that the25
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Board approved about a year or two ago, where seven stories1

of windows were blocked from a large apartment building, and2

the rationale was, because you have this situation, that3

should not prevent a neighboring owner from pursuing their4

rights, not just as a matter of right, but also as a special5

exception, because if that condition wasn't there, if that6

adverse condition wasn't there, then you would be entitled7

to that.8

I don't think this is exactly the same situation,9

because of the fact that we're only going up to their10

distance and not asking for a 10-foot relief on that side.11

MR. HILL:  Okay.  All right.  And to be clear, Mr.12

Sullivan, just as I'm kind of continuing to look at this, at13

one of the slides.  I don't know which slide -- I think I'm14

at 6 of 22, and you keep saying matter of right, if you did15

them both together, you're going back as far as the property16

whose deck you would be blocking and you're going less than17

10 feet as far to the property to the left of the twin,18

correct?19

MR. SULLIVAN:  Correct.20

MR. HILL:  And so it's like 6 feet or something21

like that?  I'm just taking a guess.22

MR. YAFFE:  In terms of --23

MR. HILL:  How far back you would go from the24

property to the left of the twin.25
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MR. YAFFE:  It's a good guess, 6 to 8 feet, I would1

say.2

MR. HILL:  Okay.  All right.  But under 10.  All3

right.  Anybody got anything else?  Okay.  All right.  Going4

to close the hearing.  Is the Board ready to deliberate?5

Okay.  I can start if you like.  I mean, the part6

that I find -- well, I think that I would agree with the7

Applicant in terms of the argument that they're making8

concerning how far back they should be able to go with regard9

to the building to the property to the right.10

I think that in the very conclusion here, just as11

far as, like, before we go too far in terms of that, you12

know, that property was built, that property has gone back,13

it's been back there for ten years, it's been shadowing on14

the smaller property, and now they're just merely trying to15

go back -- well, they're trying to maximize what they can do16

with the special exception and at least match that building.17

The part that I guess I find a little bit -- that18

continues to support their argument, is that if since both19

properties are owned by the same owner, if they did want to20

take both of them back as far, they could as a matter of21

right, but then they would still, I guess, right, have to be22

here for the lot occupancy, so that's still something they'd23

have to be here for.24

So I guess at the end of the day, I'm disappointed25
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that this -- really, the deck is what I'm really disappointed1

about.  I mean, I think that the exit from the property2

below, it still is going to be kind of an exit out to the3

backyard, there's not windows on that wall, and I believe4

that I would agree with the recommendations of the Office of5

Planning in terms of how the Applicant is meeting the6

requirements for us to grant the relief requested.7

The part that I'm a little bit stuck on, and I'm8

still going to vote for this application, and I'd like to9

hear from other fellow Board Members, is that, this confusion10

with the ANC and the property owner to the right.  I mean,11

what has ended up happening here is now, whether or not --12

I mean, we have what we have in front of us, which is that13

the ANC has approved this.14

And so I find it very -- I don't know how to get15

around that.  I mean, I have a report in front of me, it's16

from the ANC, the ANC is in approval.  The SMD has come17

forward and said that if this other person was able to18

testify, it would have been in -- the ANC would have rejected19

it.20

I still don't necessarily know if I would have been21

in -- I still I think I would have probably sided with the22

Office of Planning's recommendation and that's why I'm not23

that torn with it.  If the ANC had come back and been in24

denial because of that one property owner, because I think25
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that the Applicant has made the case for the standard for the1

relief requested.2

So I'm going to be voting in favor.  What does3

anybody else have to say?4

MR. MAY:  I'll take a counterpoint to that.5

MR. HILL:  Okay.6

MR. MAY:  So, and I'm not saying that at this7

moment I'm prepared to vote against it, but I'm very8

disappointed that there was not a more serious effort to9

reach out to the abutting neighbors, or even the nearby10

neighbors, the one on the other side of the property that the11

Applicant owns; the twin of this.12

Because it is an unusual circumstance where you're13

basically trying to build out a 12-1/2 wide house and that14

doesn't really give you the same options that you have when15

you've got a normal 18-foot wide lot, or 20-foot wide lot,16

where you can put in a dogleg, right?17

I mean, if what we had here was a case where there18

was a bit of a dogleg to match the dogleg to the south, then19

I think it would be much less of an issue, but when you're20

building out a 12-1/2 wide house and you need to take 5 feet21

of that for a dogleg and then thickness of wall on both22

sides, you know, it's -- you wind up with very little space23

and very little usable space.24

Am I right about that?  It's like a 12-1/2-foot25
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wide house, right?  Yeah.  And this is the sort of1

circumstance which, you know, begs for outreach and2

collaboration with the abutting neighbor to understand, I3

mean, we have approved cases like this in the past.  One of4

the first things I look at when we're going -- when we're5

breaking the 10-foot rule is, what do the abutting neighbors6

think?7

And usually, there's outreach, there is a8

connection, and there is some level of agreement.  In some9

cases, there is not agreement, but the basis for the non-10

agreement doesn't necessarily coincide with how we make11

zoning decisions.  You know, it's any number of other12

reasons.13

I'm not saying -- I mean, if this were, you know,14

a few feet shorter, it might work quite a bit better.  I15

think as a -- you know, in terms of satisfying the abutting16

neighbor.  Don't necessarily have to have the full 10-feet17

of the deck, but if there were -- you know, if half of that18

were open on one side, maybe there wouldn't be as much of an19

issue.20

Please, thank you, I also think that the abutting21

neighbor, I mean, the deck itself is problematic and it looks22

like there's a roof over the deck too, so that -- I mean, the23

thing that concerns me is that there's a bedroom on the two24

floors at the back of that -- at the end of that dogleg,25
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right?1

And so they've got some semblance of light and air2

by virtue of the fact that, on this subject property, it's3

not fully built out.  But when it's -- you know, if we4

approve this, then those -- the bedrooms on those ends are5

going to be looking out on to, you know, a 10-foot long6

tunnel to some light, which is not a good circumstance.7

And it looks like there might be the ability to8

build a deck off the back of those properties to sort of9

compensate for the loss of outside space, and that may be a10

good solution for them that would make them satisfied. 11

Unfortunately, I think it may also need relief, depending on12

how deep the yard is and whether they're over their 6013

percent or what have you.14

So I'm not saying that I'm completely opposed to15

this, but I would -- I really wish there had been the public16

-- or the outreach to the immediate neighbors so we wouldn't17

be in this situation right now.18

And I would be in favor of deferring decision19

making on this, even though I hate deferring decision making,20

I would be in favor of deferring that so that there might be21

some attempt to work something out with the abutting22

neighbor, and hopefully, you know, get the ANC involved as23

needed in order to come to an agreement.24

This is an unusual circumstance also because you25
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need our permission to do anything here, right, because it's1

not a record lot.  And so even if you are theoretically2

entitled to go back that far, you're not, because you don't3

have a record lot, right?  That, in itself, requires relief.4

So I think everything that we do is discretionary5

and should be based on the totality of what we see here.  You6

know, you have made a decision to treat the two tax lots as7

separate lots and go their separate ways as record lots, and8

that's what's driving part of this decision making.9

So I don't -- I feel like it would be beneficial if10

we put it on pause while there was some serious outreach to11

the abutting neighbor.12

MR. HART:  I mean, I understand that, what13

Commissioner May is saying and if this hadn't had an ANC14

report, I might be more -- I might be more in -- I mean, more15

in alignment with Commissioner May on that, but in some ways,16

I'm a bit torn on it, only because it is -- they filled in --17

the next door neighbor, 1613, has a portion of a dogleg that18

is already filled in.19

I mean, it's got a deck that's there.  And20

typically, you don't have anything in that dogleg because21

then it's just an open area that you can, I don't know, get22

light in or whatever.  And that person can then walk out to23

the back -- you know, the person on the ground floor can walk24

out to the back, the person on the 2nd floor, or the second25
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apartment, or unit, wouldn't be able to do that, but they1

wouldn't be able to do that anyway unless there was some sort2

of, I don't know, spiral stair or something that went down3

to the first -- to that back -- the backyard area.4

So I understand that aspect of it and the neighbor5

-- the Applicant is, you know, basically saying, well, we're6

just trying to go back to where the building is that is next7

door to us, and not any farther than that, which, you know,8

I can kind of understand, so I guess I'm torn on it, in that,9

I think that -- I'm not exactly sure what the Applicant can10

do to mitigate that, in that, you know, to not build all the11

way back is the only thing that seems to make any sense, but12

I'm not sure that, you know, what you get out of that -- what13

that room looks like on an upper floor, if that were to14

happen, if it were to, maybe, step down or something to allow15

for light to go in there, into where the dogleg is, area is.16

But that doesn't seem like it makes sense to me,17

and because the dogleg already has a deck on it, that means18

that there's already some limited light that's actually19

getting in there regardless, you know, because there is an20

overhead area to it.21

It sounds like there's -- from what I understood,22

there wasn't a window on this side, which is that, I guess,23

the north side of it, and so the, really, only windows that24

you have are to the back.  And so they would still be able25
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to get -- there is no blocking of those windows as it is.1

So I guess I understand the Office of Planning's2

report.  I'm in general agreement with it, but the issue3

about, you know, is there something that could be done that4

further time would allow?  I just don't know.5

So I can be in support of this, but I understand6

Commissioner May's point about some further discussion.7

MS. JOHN:  So I'm sympathetic to Commissioner May's8

suggestion as well as the neighbor at 613, did I get that9

right?  The next door neighbor.  At the same time, there's10

no issue with the notice, the affidavit of posting, or the11

affidavit of maintenance, so the neighbor should have known12

and taken the steps to find out what was happening with this13

building next door.14

To me, looking at the photograph, it's difficult to15

see how that big red orange sign could have been missed.  So16

I think there was adequate notice.  I think that the ANC has17

already voted to support the application and there is no18

information in the file from the ANC revoking that approval.19

And this lot is 12.5 feet wide, so it's difficult20

to expand to get more room, unless the building is pushed21

back, and here, the Applicant is going to the -- is matching22

the width of the building, looking at the screen, to the23

right.24

So I think in terms of additions, this is fairly25
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reasonable.  Now, as to the dogleg, typically what I've seen1

on the Board is that doglegs are filled in and most times by2

special exception.  So I see the deck as a filled in dogleg,3

really, because, you know, it could have been filled in if4

there was sufficient lot occupancy and if the criteria for5

filling in that dogleg could have been supported.6

So I understand that there is sort of like a tunnel7

effect for the next door neighbor, but I don't think, in the8

circumstances of this case, that I should vote against the9

application, and I truly sympathize with the neighbor.10

There are no windows, as Mr. Hart said, on the side11

of the addition facing the dogleg.  And so there's enough12

rear yard space to provide light and air to the rear of the13

neighbor's property.  And so based on all of those14

considerations, I am able to support the application,15

notwithstanding that I understand the neighbor's objections.16

MR. HILL:  Okay.  I kind of don't know where we17

are, insofar as, I mean, as I look at the -- and even if I18

look at the shot that's still on the screen right there, I19

mean, the part that I'm also stuck on is that, you know, if20

the ANC would have actually -- if the ANC would have voted21

in favor or not, right?22

If that person were there, if they would have, you23

know, presented in a way, and the SMD is saying, you know,24

that the vote might have gone differently, right?  Again, you25
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don't know, right?  But it's the fact that it seems as though1

you don't know, right?2

So it kind of negates that information for me, to3

a certain extent, right?  So as I look at the design, even4

if -- I can't figure out how to do it in a way that5

necessarily might work.  I mean, when you're talking about,6

you know, matching the dogleg, I mean, the only way that7

you're able to do it -- and I appreciate Mr. -- Commissioner8

May, in that, you know, going from a tax lot to a record lot9

is already a thing, right?10

So that there really isn't a matter of right kind11

of option.  I mean, they're before us for almost anything. 12

But if there were a dogleg, I don't see how -- you know,13

you'd have to, like, combine both lots, make it one project,14

and then create two doglegs.15

I also don't like the fact -- I guess I'm going to16

go back and forth here.  I don't know where I am here, I17

guess, as well, I also don't like the fact that they didn't18

really, again, get information from the neighbor to the left19

of the twin, right, because now that dogleg's going to have20

the same situation when they eventually build it out, right? 21

Okay.22

And so, you know, the thing, though, that if they23

actually didn't build as far out as they're proposing, I24

think it creates a worse situation for the Applicant, in that25
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there's now this deck that kind of looks out on to their1

backyard, right, or worse, into their bedroom windows.2

I mean, you can stand -- and I don't know if that3

deck goes all the way out to the end, but if it does, you can4

stand back and then look back into the -- then look back into5

the bedroom windows, right?6

So I'm still, I guess, where I am, which is that,7

voting in favor, but it's a peculiar situation that I think8

if it -- I mean, we're literally just talking about one9

neighbor now, right?  We're literally just talking about this10

one property and the effects on the one property, not the11

overall standards that we're necessarily looking to.12

However, to Commissioner May's point, beyond the13

10-foot rule, really, kind of, we look at what happens to the14

adjacent properties.  So that all going round and round, I'm15

comforted, again, by the fact that there aren't any windows16

on that wall, right?17

And I suppose I'm kind of curious as to why there18

aren't any windows on that wall, right?  If whoever built19

that property, then, might have thought that this might20

possibly happen, and therefore, they didn't put any windows21

on that wall, okay?22

So I guess I'm back with the Office of Planning and23

voting in favor.  I don't know, I guess we have the votes. 24

I don't know.  Commissioner, do you have any other thoughts25
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as to how you might get to where you might be more1

comfortable with this?2

MR. MAY:  So no, I appreciate hearing everyone3

else's discussions on this.  You know, again, I go back to4

my original thought, which is just, I really wish that the5

Applicant had made the effort and, Mr. Sullivan, you could6

have assisted in advising the Applicant, to make that extra7

effort to reach out to the abutting neighbors, because if8

that had happened from the very beginning, and we were still9

in this same place, where they were in opposition, at least10

that, you know, we know that there had been those kinds of11

direct discussions that we would have appreciated seeing.12

Who knows what the ANC would have voted on at this13

point.  You know, it doesn't look like we're going to go back14

to the ANC for any further advice.15

I do appreciate the fact that the property was16

posted as required and, Board Member John, I appreciate your17

reminding us all of that, because yeah, I mean, it is --18

there are multiple notifications that are required for us to19

make decisions like this, and a very important one is having20

that property posted.21

And I appreciate that, you know, you might have a22

tendency to walk south all the time, but it's hard to23

understand how in, you know, the two or three weeks, or24

whatever, that it was posted, that there wasn't -- like,25
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nobody walked to the north.1

There was also a mailing -- I mean, I checked the2

addresses, and a mailing did go to the, quote, owner,3

property owner, at 1613.  I don't know where that went, but4

-- and it's also easy enough to sort of toss that away5

because it's addressed very generically to property owner. 6

It's easy enough to see how that might have been missed in7

the process, but we know that something was mailed to that8

street address.9

I mean, again, this is why there are multiple10

notifications.  There were some other hiccups in terms of the11

communication with the SMD representative and whether or not12

it was on the agenda.  In the end, you know, I guess I'm now13

leaning toward this being okay, because the -- it's hard to14

say, no, you can't build out that far, when the property next15

door is built out that far.16

So if that's where the Commission is going, I think17

I will go along with that.  I will also remind Mr. Bosch that18

the deck is a nice thing to have, but it's only nice because19

it's opened on to the neighbor's property, and you're not20

entitled to your neighbor's property in this circumstance.21

And it really is a dogleg and even if there -- you22

know, even if the property next door were wider, there isn't23

really an obligation for your neighbor to build a dogleg like24

your dogleg.  So I mean, that does happen quite a lot. 25
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That's the way houses are planned, typically, when they have1

doglegs, is to have them facing each other to maximize that2

light and air.3

And I think that what could be considered for the4

-- both the property owners at 1613 is removal of the deck5

and remove the roof over the deck so that that light and air6

can reach the bedrooms, and then some future improvements to7

the backyard, conceivably, including a deck off the back,8

that would give back some of that value.9

I know that's an expense, but it really is a matter10

of what's -- you know, how we be fair to everybody in this11

circumstance, and I think that the Applicant is entitled to12

go -- to build back further.13

I do think that, you know, if we had -- if the14

conversations had happened the way I would have liked, we15

might have wound up with an addition that was not quite as16

far back, or there might have been some other accommodation17

to help out the abutting neighbor, but we're not there, and18

clearly, the votes are not going in my direction, so I'm not19

going to make a stand on the fact that there wasn't a20

conversation that I think there should have been, so we'll21

leave it at that.22

MR. HILL:  Well, I'm just curious, and do you know23

if the ANC had been opposed -- see, that's where I'm kind of24

stuck, like, even if the ANC had been opposed, I don't25
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necessarily think that that would have convinced me to vote1

no, right?  I mean, I would have appreciated the ANC's2

opinion, but I still don't necessarily know if that would3

have -- and that should give some peace to the ANC, I4

suppose, is that, you know, we still are looking at what5

we're looking at to vote yes or -- I'm just curious whether6

that would have had much bearing on your decision making.7

MR. MAY:  Thinking completely in the abstract, most8

of my concern has to do with there not having been sufficient9

outreach to the abutting neighbors.  And if that had resulted10

in the ANC coming back and voting against it, yes, I mean,11

I think it would still be possible for the Applicant to make12

the case to us.13

But that's not the circumstance that we're dealing14

with, so I'm not --15

MR. HILL:  Okay.  All right.16

MR. MAY:  -- going to say how I would have voted.17

MR. HILL:  Okay.  All right.  Does anybody have18

anything else they'd like to add?  All right.  I'm going to19

make a motion to approve Application Number 20195, as20

captioned and read by the Secretary, and ask for a second.21

MR. HART:  Second.22

MR. HILL:  Motion made and seconded.  All those in23

favor, say aye.24

(Chorus of ayes.)25
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MR. HILL:  All those opposed?  The motion passes. 1

Mr. Moy.2

MR. MOY:  The staff would record the vote as 4-0-1,3

and this is on the motion of Chairman Hill to approve the4

application for the relief requested.  Second to the motion5

is Vice Chair Hart.  Also in support, Ms. John and Zoning6

Commissioner Peter May.  No other members present.7

MR. HILL:  Okay.  Thank you, Mr. Moy.  Thank you,8

gentlemen.  Mr. Moy, is there anything else before the Board9

today?10

MR. MOY:  Nothing from the staff, sir.11

MR. HILL:  All right.  Then we stand adjourned. 12

Thank you all.13

(Whereupon, the hearing in the above-entitled14

matter was concluded at 4:02 p.m.)15
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